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INDEX DIGEST OF VOLUME 59 


The following table shows the page at which each monthly issue of the 
Banking Law Journal during the year 1942 begins and ends: 


January 
February 


September 
October 
November 
December 


The following index and digest contain the legal items which have appeared 
in the Banking Law Journal during 1942. 

The entire arrangement, including the number of the sections, follows the 
plan of the fifth edition of the BANKING LAW JOURNAL DIGEST. THE 
DIGEST, with cumulative Supplement to Fifth Edition, contains the digest of 
more than 10,000 banking decisions which have been published in The Banking 
Law Journal from the time of its establishment in 1889 down to December, 1942. 


ACCOMMODATION PAPER 


§25. Definition of accommodation paper. 


Where nothing else is shown except 
that a person indorses a note for the 
accommodation of a maker, he is as a 
matter of law an irregular indorser 
and not a surety. It requires more 
than proof of indorsement for accom- 
modation to constitute suretyship 
under the Negotiable Instruments Act. 
Cantrell v. Byars, Ga., 19 S. E. Rep. 
(2d) 44. 59 B. L. J. 602. 


§26. Rights of accommodation maker 
or indorser. 

By the terms of the Negotiable In- 
strument Act an accommodation maker 
is primarily liable upon a note even 
though he signed the word “Surety” 
after his name. Harrison v. Cravens, 
Tenn., 155 S. W. Rep. (2d) 873. 59 
B. L. J. 220. 


Where president and directors of 
bank became indorsers on note held by 
bank solely in order that bank might 
secure cash thereon, it was held that 
they were accommodation indorsers, 
and as such, they were entitled to be 
reimbursed by the bank as the accom- 
modated party, after paying off the 
note, in an action for money had and 
received, notwithstanding that the 
bank indorsed the note “without re- 
course.” Davis v. Holt, Kansas City 
Court of Appeals, Mo., 154 S. W. Rep. 
(2a) 595. 59 B. L. J. 38. 


§50. Note given to deceive bank ex- 
aminer. 


A demand note payable to a state 
bank was executed to permit the bank 


to avoid having its records show any 
past due bonds. The note was given 
with the understanding that it would 
not be called for payment. It was 
held that the fact that the note was 
given without consideration and with 
the understanding that no action would 
be brought thereon could not be set up 
as a defense by the maker. D’Oench, 
Duhme & Co., Inc., v. Federal Deposit 
Insurance Corporation, U. S. 62 Sup. 
Ct. Rep. 676. 59 B. L. J. 333. 


AGENTS 
Deposits by agents, see $$412, 413. 
§57. Agent’s authority to indorse. 


Where a check is payable to two 
payees who are not partners, both 
must indorse unless the one indorging 
has authority to indorse for the other. 
Wormhoudt Lumber Co. v. Union Bank 
& Trust Co. of Ottumwa, Iowa, 2 N. 
W. Rep. (2d) .267. 59 B. L. J. 445. 


ALTERED PAPER 
Forged paper, see §$549-597. 


§65. Material alterations — Altering 
time of payment. 


Notations were written on a _ note 
after execution extending time of pay- 
ment from June 4, 1938 to December 
4, 1938, and thereafter to June 4, 1939. 
It was held that the notations con- 
stituted prima facie at least a change 
in time of payment, and hence a ma- 
terial alteration within statute defining 
any alteration changing time of pay- 
ment as a material alteration which 
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voids the instrument when made with- 
out assent of parties liable. Haskell 
v. Lason, 31 N. Y. Supp. (2d) 729. 59 
B. L. J. 218. 


§68. —Alteration as to interest. 


After a note was signed and de- 
livered, the payee inserted the figure 
“8” in the blank space of the note 
where.no rate of interest was provided. 
There was no understanding between 
the maker and payee either before or 
after the delivery of the note, authoriz- 
ing the payee to alter or add to the 
provisions of the note after its de- 
livery. It was held that the insertion 
made by the payee without the con- 
sent of the maker constituted a ma- 
terial alteration which defeated payee’s 
recovery on the note. Clem Lumber 
Co. v. Barnett, Texas, 158 S. W. Rep. 
(2d) 837. 59 B. L. J. 387. 


ASSIGNMENTS 


§94. Assignment of bill or note. 


Where note and contract are as- 
signed together as part of same trans- 
action, the holder of the note is bound 
by any defenses which the maker of 
the note may have under the terms of 
the contract. Cooke v. Real Estate 
Trust Co., Md., 22 Atl. Rep. (2d) 555. 
59 B. L. J. 184. 


BANKING 


Savings Banks, see §§1359-1367. 


§113. Definition of bank. 


A German citizen residing in San 
Salvador died while on a visit in 
California. At the time of his death 
he was not engaged in business in the 
United States. Six years prior to his 
death, decedent deposited $112,000 with 
an importing and exporting firm not 
licensed to do a banking business. This 
firm did not as part of its business 
handle similar accounts for other per- 
sons. Decedent, from time to time, 
made deposits and withdrawals from 
this account, and semi-annual accounts 
of deposits were rendered by the firm 
to the decedent. Plaintiff listed an 
item of $157,848.85 in the estate tax 
return describing it as having been de- 
posited with the firm as a person 
carrying on the banking business of 
the decedent, a non-resident alien, not 
engaged in business in the United 
States at the time of his death, and 
claimed that said item was therefore 


tax exempt. It was held that the firm 
Was not carrying on banking business 
within the provision of revenue act 
exempting from estate taxes any 
moneys deposited with any person 
carrying on banking business, by or 
for a non resident alien who was not 
engaged in business in the United 
States at time of his death. Rosen- 
blum v. Anglim, Collector of Internal 
Revenue, 43 Fed. Supp. 889. 59 B. L. J. 
757. 


§119. State control of banking business. 


A contract was entered into between 
a savings association, which was or- 
ganized under building and loan asso- 
ciation laws, and association’s share- 
holders. It was held that whatever 
contract was entered into was subject 
to the state’s police power, and the 
valid exercise of such power deter- 
mined rights of parties notwithstand- 
ing a contrary provision in the con- 
tract. The provision of the United 
States Constitution prohibiting a state 
from passing a law impairing the obli- 
gation of contract, is not a limitation 
upon the exercise of the state’s police 
power. Allen v. Shaker Heights Sav- 
ings Association, Ohio, 39 N. E. Rep. 
(2d) 747. 59 B. L. J. 520. 


Executive Freezing Order Prohibiting 
Payments by Banks to Nationals of 
Foreign Countries. 


An executive freezing order, prohib- 
iting payments by banks to nationals 
of foreign countries except as author- 
ized by the Secretary of the Treasury, 
does not prevent a levy under a war- 
rant of attachment on the bank ac- 
count of a foreign national, nor does 
it affect the court’s acquiring dominion, 
by virtue of such a levy, over the de- 
fendant’s rights and interest in the 
account. Commission for Polish Re- 
lief, Ltd. v. Banca Nationala A Ru- 
maniei, 30 N. Y. Supp. (2d) 690. 59 


In an action brought by an attach- 
ment creditor against a bank which 
was depository of funds of an Italian 
quasi-governmental corporation, to 
compel the bank to deliver funds of 
this corporation on which a levy had 
been made November 29, 1940, it was 
held that an executive order freezing 
certain foreign funds in the United 
States could not be relied on as a de- 
fense since sheriff made levy under 
warrant of attachment before the re- 


| | 

\ = 

\ 

if 


THE BANKING LAW JOURNAL iii 


straint against Italy and its nationals 
became effective on June 14, 1941, and 
the executive order by its terms was 
not retroactive. Brown v. J. P. Mor- 
gan & Co., Inc., 31 N. Y. Supp. (2d) 
323. 69 B. L. J. 161. 

A depositor placed a check for col- 
lection in the Paris branch of a New 
York bank. When the latter bank re- 
ceived the proceeds, an attempt was 
made to credit the Paris branch with 
the proceeds. It was held that the 
attempted transfer of credit by the 
New York bank to the Paris bank was 
ineffectual and void as a violation of 
the Executive Order issued by the 
President on June 17, 1940, prohibiting 
such transfers although the result of 
the attempted transfer was merely to 
reduce Paris bank’s indebtedness to 
the New York bank. Hence the pro- 
ceeds in the hands of the New York 
bank were subject to attachment in 
the proceedings against the depositor. 
Philipp v. Chase National Bank of City 
of New York, 34 N. Y. Supp. (2d) 465. 
59 B. L. J. 559. 

A deposit with Dutch bank’s New 
York agent in the name of bank for 
the benefit of depositor, which deposit 
was always maintained in New York, 
constituted a “res” within the jurisdic- 
tion upon which the court could im- 
pose a trust or give other relief on 
application of depositor. Van Der 
Veen v. Amsterdamsche Bank, 35 N. 
Y. Supp. (2d) 945. 59 B. L. J. 670. 


BANKRUPTCY 


Lien against deposit, see §§771-811. 
Set-off against insolvent bank, see 
§§812-821. 


§147. Priorities among creditors — De- 
posits of trust funds. 

A trust creditor is not entitled, 
merely because of his being such, to 
preference over general creditors of an 
insolvent trustee. Butler v. Common- 
wealth Trust Co., Pa., 22 Atl. Rep. (2d) 
718. 59 B. L. J. 249. 


§151. —Special Deposits held not pre- 
ferred claims. 


Under the Federal Laws, in order to 
decree priority of distribution as 
against receiver of national bank on 
theory of trust, it must be shown that 
funds in receiver’s hands have been 
directly augmented by presence of the 
trust property or its proceeds. Fergu- 


son v. Reed, 44 Fed. Supp. 387. 59 
B. Fs 


§164. —Cases involving failure of col- 
lecting bank where no prefer- 
ence was allowed. 


Where payee deposited check drawn 
on New York trust company, with 
Florida bank which forwarded the 
check to New York correspondent 
which collected check and gave final 
credit to Florida bank as of close of 
business on June 9, 1930, the result 
was that the agency of the correspond- 
ent and the bank had terminated and 
a “debtor and creditor relationship” 
between the payee and the Florida 
bank ensued as of June 9. In conse- 
quence, the correspondent bank was 
entitled to set off the proceeds of the 
check as against the general indebted- 
ness of the Florida bank to the corre- 
spondent, upon the insolvency of the 
Florida bank on June 11. Leonardi v. 
Chase National Bank of City of New 
York, 33 N. Y. Supp. (2d) 706. 59 
408. 


BONDS 
§204. Presentment for payment. 


Where the maker of a bond deposits 
money at an agreed bank sufficient to 
pay it, and the bank fails after ma- 
turity and before presentment by the 
holder, the loss falls on the maker. 
Harbauer v. Adams TP., Mich. 1. N. 
W. Rep. (2d) 7. 59 B. L. J. 308. 


BRANCH BANKING 
See §119. 


§215. Bank as separate entity. 


A company incorporated under 
special statute as a bank, trust com- 
pany and title guarantee company 
operated a branch office in Westches- 
ter County, outside New York City, its 
principal office. It carried on its title 
business .at this branch while carry- 
ing on its bank and trust business in 
its principal office in New York City. 
A competitor in the title business in 
Westchester County, contended that 
the company was prohibited by the 
provisions of the banking law of New 
York from maintaining and transact- 
ing part of its usual business of bank- 
ing from a branch bank outside New 
York City. It was held that, though 
no bank or trust company could trans- 
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act any part of its usual business of 
banking at any place other than its 
principal office, mevertheless’ there 
were no legislative restraints against 
the company doing its title business 
outside New York City. The title 
business is under the supervision of 
the Superintendent of Insurance and 
the public interests are thereby fully 
protected, whereas the bank and trust 
business is under the supervision of 
the Superintendent of Banking. Hud- 
son-Harlam Valley Title and Mortgage 
Co. v. White, 33 N. Y. Supp. (2d) 592. 
59 B. L. J. 571. 


CERTIFICATES OF DEPOSIT 


§221. Authority of bank or trust com- 
pany to issue. 


The makers of a promissory note 
subscribed for an investment certifi- 
cate of deposit of a Morris Plan bank 
in an amount equal to the face of the 
note, and agreed to pay for it fully on 
the terms set forth in a pass book 
issued to them at the time of the 
closing of the loan evidenced by the 
note, and transferred to the bank, as 
collateral security to secure the note, 
all of the makers’ right, title and in- 
terest in and to the subscription. It 
was held that the note, which con- 
tained nothing to show that completed 
sale or delivery of certificate was to 
be made until it was fully paid for, 
was not void on ground that it was 
violative of statute forbidding a bank 
to issue or sell its certificates of de- 
posit except for actual cash or its 
equivalent. Atlanta Coledrinx Co., 
Inc., v. Morris Plan Bank, Ga., 19 S. E. 
Rep. (2d) 205. 59 B. L. J. 450. 


CERTIFIED CHECKS 


§249. Effect of certification. 


Even though, as an incident of the 
obligation which a bank undertakes 
upon certifying a check, the bank re- 
serves from drawer’s account a suf- 
ficient sum to comply therewith, as to 
it the debtor and creditor relationship 
between bank and its depositor re- 
mains unchanged. In re Williamson’s 
Will, N. Y., 35 N. Y. Supp. (2d) 1016. 
69 B. L. J. 

§250. Certification at instance of 
drawer. 

A check certified at the request of 
the drawer does not discharge the 


drawer from liability. The certifica- 
tion merely operates as an assurance 
that the check is genuine and that 
certifying bank becomes bound with 
the drawer. Welch v. Bank of The 
Manhattan Co., 35 N. Y. Supp. (2d) 
894, 59 B. L. J. 781. 


CHECKS 


Alteration, see §§62-87. 


§279. Check does not operate as an 
assignment. 


An uncertified and unaccepted check 
does not constitute a transfer of any 
money to the credit of the holder; it 
is simply an order which may be 
countermanded, and payment for- 
bidden by the drawer, at any time 
before it is actually cashed. It creates 
no lien on the money which the holder 
can enforce against the bank. It does 
not itself operate as an equitable as- 
signment. Leary v. Citizens & Manu- 
facturers National Bank, Conn., 23 Atl. 
tep. (2d) 863. 59 B. L. J. 280. 


COLLECTIONS 


Forged paper, see §§549-597. 


§297. Duties of collecting bank; Lia- 
bility for negligence generally. 
A collecting bank which accepts a 
check on another bank on a forged in- 
dorsement acquires no title thereto, 
and holds the proceeds thereof, when 
collected from the drawee bank, for 
the rightful owner, who may recover 
from the collecting bank as for money 
had and received, even though such 
bank has fully paid over and ac- 
counted for the same to the forger 
without knowledge or suspicion of the 
forgery. However, the right of the 
payee or rightful owner to recover on 
this class of checks from the collecting 
bank is conditioned on the absence of 
any fault or laches on his part, and on 
the absence of a ratification of the 
forged or unauthorized indorsement by 
him. Greenville National Exchange 
Bank v. Nussbaum, Texas, 154 S. W. 
Rep. (2d) 672. 59 B. L. J. 197. 


§329. Title of collecting bank. 


Where a bank receives commercial 
paper for collection merely, the pro- 
ceeds become the property of the col- 
lecting bank and the relationship of 
debtor and creditor arises between it 
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and the owner, but where such paper 
is received for collection and remit- 
tance, the relationship of principal and 
agent is created and the bank becomes 
an agent until paper is collected and 
then becomes a trustee of the proceeds. 
Powell v. Bank of America National 
Trust & Savings Assn., Cal., 128 Pac. 
Rep. (2d) 123. 59 B. L. J. 783. 


CONSIDERATION 


§342. Instances of sufficient considera- 
tion. 


An agreement to forbear to enforce 
rights under an original note is recog- 
nized as good consideration for a new 
note. The agreement between the 
parties for such forbearance may be 
either express or implied. Phenix Na- 
tional Bank of Providence v. Raia, 
R. 28 Ati, Rep. (2d) 20. 59 &.. 
935. 


§344. —Antecedent debt. 


Statutory provisions that negotiable 
instruments are deemed to have been 
issued for value and that an ante- 
cedent debt constitutes value are not 
limited to cases where the instrument 
is received on the unusual terms of 
absolute satisfaction. A transfer is 
also made for value where the instru- 
ment is received on the usual implied 
terms of conditional satisfaction of an 
antecedent debt. Ahern v. Towle, 
Mass., 39 N. E. Rep. (2d) 561. 59 
B. L. J. 510. 


§348. Illegal consideration. 


The maker of two promissory notes 
borrowed bearer bonds from the payee 
to use in borrowing money. The maker 
then cashed the bonds, rendering their 
return impossible. It was held that 
the notes were not shown to be illegal, 
even if the bonds had been stolen by 
some one prior to coming into payee’s 
possession, because neither the payee 
nor the maker knew they were stolen. 
Blair v. Smylie, Texas, 155 S. W. Rep. 
(2d) 958. 59 B. L. J. 128. 


§352. Want or failure of consideration. 


Where one giving a renewal note 
either had knowledge, or by the exer- 
cise of ordinary diligence could have 
discovered, that there was a partial 
failure of consideration for the original 
note or false representations by the 
Payee, it becomes his duty to make 


inquiry and investigate before execut- 
ing the renewal note, and, if he fails 
to do so, he is as much bound as if 
he had actual knowledge. Ponca City, 
Building & Loan Co. v. Graff, Okla., 
117 Pac. Rep. (2d) 514. 59 B. L. J. 34. 

One who gives a note in renewal of 
another note, with knowledge at the 
time of a partial failure of the con- 
sideration for the original note or false 
representations by the payee, waives 
such defense, and cannot set it up to 
defeat a recovery on the renewal. note. 
Howell v. Flora, Kans., 127 Pac. Rep. 
(2d) 721. 59 B. L. J. 870. 


Defendant corporation owned land 
subject to a mortgage executed by 


prior owner on which there was out-. 


standing the amount of $85,000 repre- 
sented by mortgage bonds about to 
mature. Before its closing, the bank 
orally agreed with the corporation that 
it would call in said bonds from the 
Trustee and would procure a new 
money lender to make a loan on the 


mortgaged property. In ‘pursuance of. 


this agreement notes were executed 
by defendant corporation and indorsed 
by its officers wholly in reliance of the 
representation of the bank that it 
would obtain a new loan and that 
these notes executed by the corpora- 
tion were required merely as part of 
the mechanics necessary in obtaining 
the mortgage and were not to be paid 
by defendant corporation. It was 
agreed that the notes were to be paid 
out of the funds of the new loan re- 


ceived from the new money lender. 


The bank failed to obtain a new loan 
for the defendant corporation. It was 
held that the failure of the bank to 
procure a new money lender to make 
a new loan as agreed upon and the 
fact that defendant corporation did 
not receive any money for the execu- 
tion of the note constituted a want or 
failure of consideration and was a 
valid defense as between the bank and 
defendant corporation to recovery on 
the note. Kelly, Glover & Vale, Inc., 
v. Heitman, Ind., 40 N. E. Rep. (2d) 
408. 59 B. L. J. 630. 


DELIVERY 


Delivery of gift, see $600. 


§383. Necessity for delivery. 


The mailing of a check to payee in 
the care of a third person constitutes 
delivery to payee. Finn, Sheriff v. Na- 


= 


vi THE BANKING LAW JOURNAL 


tional City Bank of City of New York, 
36 N. Y. Supp. (2d) 545. 59 B. L. J. 847. 


Certain checks were delivered to 
payee’s employee who was without au- 
thority to accept them. It was held 
that the checks remained the drawer’s 
property until delivered to and ac- 
cepted by the payee. The employee, 
therefore, was accountable for the 
checks to the drawer, and hence could 
not be convicted of embezzling money 
belonging to payee for failure to de- 
liver proceeds to payee. Reese v. State, 
Miss., 5 So. Rep. (2d) 2386. 59 B. L. J. 
265. 

The manager of a brokers’ office 
who stole, forged and cashed checks 
payable to brokers’ customers to whom 
checks were to be delivered by such 
manager was not an agent of the 
payees, and hence payees’ assignee 
could not recover from collecting bank 
which cashed the checks. There could 
be no recovery on the theory that 
payees could ratify collection of checks 
from drawee bank by collecting bank 
and thus hold it liable for money had 
and received since there was nothing 
that payees could ratify so as to ef- 
fectually make delivery of the checks 
to the manager by the brokers a de- 
livery to the payees. Jones v. Bank 
of America Nat. Trust & Savings 
Association, Cal., 121 Pac. Rep. (2d) 
94. 59 B. L. J. 405. 


A testator made the following pro- 
vision in his will: “If at the time of 
my death any of my children shall be 
indebted to me, said indebtedness shall 
be considered as part of my estate and 
shall be deducted from the bequests 
herein made to any such child, pro- 
vided that none of my children shall 
be considered to be indebted to me 
unless such indebtedness is evidenced 
by a promissory note or notes signed 
by said child or children and in my 
possession at the time of my death.” 
The testator had delivered a letter, 
containing notes executed by son, to 
daughter regarding use of notes after 
the testator’s death. The letter con- 
taining the notes was to be opened 
after testator’s death. It was held 
that the delivery of the notes in the 
letter to the daughter was not a trans- 


fer of property or of absolute posses- °* 


sion to her. The daughter was the 
testator’s agent or  bailee. In re 
Doppes’ Estate, Ohio, 42 N. E. Rep. 
(2d) 208. 59 B. L. J. 585. 


§386. Conditional delivery. 


In an action between the immediate 
parties, upon a check or other nego- 
tiable instrument, it may be shown 
that the effect of a delivery and the 
extent of the operation of the instru- 
ment was limited by the conditions 
upon which the delivery was made, 
that there was an: understanding that 
the instrument was delivered and re- 
ceived as a receipt or memorandum, 
that the check was not a completed 
contract, and that the purpose for 
which the instrument was executed, 
delivered and received was not such 
as to give it effect as a negotiable in- 
strument. Hooper v. Levin, Vt., 24 
Atl. Rep. (2d) 337. 59 B. L. J. 349. 


DEPOSITS 
Gift of deposit, see §606. 


§390. Relation between bank and de- 
positor. 

Where a payee deposits check in 
drawee bank in his own name, the lia- 
bility of the bank to the payee is not 
based upon the check or any promise 
by the bank to pay the check, but 
arises from the relationship of debtor 
and creditor that exists between a 
bank and a depositor. Briviesca v. 
Coronado, Cal., 120 Pac. Rep. (2d) 649. 
59 B. L. J. 248. 

A letter sent at plaintiff’s request by 
a Canadian bank to defendant bank 
stated that the enclosed draft payable 
to a certain brewing company was to 
be deposited with the brewery for 
credit of plaintiff, on the understand- 
ing that it was subject to plaintiff's 
withdrawal at any time. It was held 
that a debtor-creditor relationship was 
established between plaintiff and brew- 
ing company, and not a trust relation- 
ship which would have rendered bank, 
which cashed draft and credited pro- 
ceeds to brewing company’s account, 
liable to plaintiff as a participant in a 
breach of trust. Walz v. State Bank of 
Greenwald, Minn., 1 N. W. Rep. (2d) 
375. 59 B. L. J. 226. 


§398. Effecting of crediting deposits. 
The entry of a deposit in a deposi- 
tor’s passbook is an admission of in- 
debtedness to depositor and may evi- 
dence a contract to repay money to 
the depositor, but such entry is not 
necessary to bind bank which has 
actually received a deposit, and, while 
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such entry is nothing more than evi- 
dence of a debt and not conclusive in 
the first instance, it may become con- 
clusive if unexplained or not objected 
to. Smith v. Richland State Bank, La., 
9 So. Rep. (2d) 327. 59 B. L. J. 750. 


§405. Special deposits. 


A factor holds the goods of his prin- 
cipal, or their proceeds when they 
have been sold, in the character of a 
trustee, and hence the principal may 
follow the proceeds, whenever they 
can be identified, into the hands of any 
one but a bona fide purchaser for 
value. National Bank of Commerce at 
Hugo v. Whitten, Okla., 124 Pac. Rep. 
(2d) 990. 59 B. L. J. 687. 

A depositor and defendant bank 
entered into a contract authorizing 
depositor’s local business branch to 
deposit only checks drawn to order of 
special account and expressly prohibit- 
ing acceptance of checks drawn to 
order of depositor. The contract did 
not contain any provisions concerning 
the cashing of checks by persons au- 
thorized by the depositor. It was held 
that the depositor could not recover 
from defendant bank for breach of 
contract of deposit because the defend- 
ant bank cashed checks drawn to 
depositor’s order having purported 
indorsement of depositor by depositor’s 
credit manager, who deposited the 
money received by cashing the checks 
in depositor’s account in order to cover 
up alleged defalcations of the credit 
manager. The bank’s ‘breach of con- 
tract was not the proximate cause of 
depositor’s loss and damage. Hajoca 
Corporation v. Security Trust Cce., Del., 
25 Atl. Rep. (2d) 378. 59 B. L. J. 546. 


§412. Deposits by corporate officials and 
other agents. 


A bank cannot establish a custom 
and confer apparent authority upon 
an unauthorized agent by recognizing 
the unauthorized agent’s acts over a 
period of time and then rely upon this 
custom as conferring apparent author- 
ity in the absence of knowledge of the 
custom to the principal. Industrial 
Plumbing & Heating Supply Co. v. 
Carter County Bank, Tenn., 154 S. W. 
Rep. (2d) 432. 59 B. L. J. 82. 


§413. —Principal’s checks indorsed and 
deposited in agent’s account. 

Where bank improperly deposited 

check for $4,000 payable to corpora- 


tion’s special account to the credit of 
the personal account of the corpora- 
tion’s assistant secretary, and bank 
placed statements as to the special 
account in the hands of the corpora- 
tion showing that the «check had not 
been deposited in the special account, 
and the assistant secretary, who was 
entrusted by the corporation with 
reconciling the special account with 
the corporation’s books, did not call 
to the bank’s attention that the check 
had not been deposited in the special 
account but concealed his own wrong- 
doing, and assistant secretary’s per- 
sonal account continued in an amount 
approximately $4,000 for about a year, 
it was held that bank was not liable 
to corporation for the amount of the 
check or for damages. White Castle 
System, Inc. v. Huntington National 
Bank, Ohio, 48 N. E. Rep. (2d) 737. 
59 B. L. J. 819. 


§417. Deposits by trustees. 


“Bad faith’ as used in the section 
of the Negotiable Instruments Acts 
relieving banks of inquiring whether 
fiduciaries have power to _ transfer 
trust funds to themselves personally 
in absence of actual knowledge of 
breach of trust or of such facts that 
action of bank amounts to bad faith, 
does not necessarily involve furtive or 
evil motives, but has a commercial 
sense of disregard of and refusal to 
learn the facts when available, and 
that the facts and circumstances may 
be so cogent that to remain passive 
amounts to bad faith. Taylor v. Citi- 
zens Bank of Albany, Ky., 160 S. W. 
Rep. (2d) 639. 59 B. L. J. 489. 

Trust funds do not lose their char- 
acter as such by being deposited in 
a bank for the individual credit and 
account of the person who is trustee. 
Century Indemnity Co. v. Bank of 
Gowanda, 35 N. Y. Supp. (2d) 396. 
59 B. L. J. 569. 


Where a bank, with notice that trus- 
tee had transferred substantial sums 
from the trust account to his personal 
account accepted the trustee’s order to 
apply moneys in the personal account 
to the payment of a personal indebted- 
ness, it was held that the bank became 
a participant in the trustee’s mis- 
conduct, and from that date became 
liable as a joint wrongdoer for the 
amount of the trustee’s embezzlements. 
Grace v. Corn Exchange Bank Trust 
Co., N. Y., 388 N. E. Rep. (2d) 449. 
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(Reversing 19 N. Y. Supp. (2d) 925, 
658 B. L. J. 88, modifying 14 N. Y. Supp. 
(2d) 400, 56 B.L.J. 743.) 59 B.L. J. 155. 


Where bank had advanced money to 
contractor upon agreement that it 
might satisfy indebtedness of specific 
money coming from city on public im- 
provement contract which money was 
deposited in contractor’s private ac- 
count and bank had no knowledge that 
subcontractor had claim to benefit of 
sums under Lien Law, and bank did 
not act in bad faith, it was held that 
bank could make offset without inquiry 
and subcontractor could not recover 
from bank regardless of whether bank 
had changed its position. Raymond 
Concrete Pile Co. v. Federation Bank 
& Trust Co., N. Y., 43 N. E. Rep. (2d) 
486. 59 B. L. J. 828. (Judgment of 
Appellate Division reversed and that 
of Special Term affirmed. See 48 
Banking Law Journal 335.) 


§419. Deposits by guardians. 


A petition by a surety on the bond 
of a guardian alleging generally that 
bank was negligent and careless in 
permitting guardian to deposit check 
in his personal account and to there- 
after draw funds therefrom did not 
state a cause of action for negligence. 
United States Fidelity & Guaranty Co. 
v. Mississippi Valley Trust Co., Mo., 
153 S. W. Rep. (2d) 752. 59 B.L.J.10. 

A bank, under instructions of guard- 
ian of minors, deposited proceeds of 
check payable to guardian in guardian- 
ship capacity in guardian’s personal 
account. It was held that this did not 
render the bank liable to minors be- 
cause of misappropriation by guardian 
of funds belonging to minors. The fact 
that checks were to the order of the 
payee as guardian of minors constituted 
notice to the bank that the real owner- 
ship of the checks and the proceeds 
thereof belonged to minors, but such 
fact alone was not conclusive of ques- 
tion of bank’s liability for alleged mis- 
appropriation of the funds by the 
guardian after bank deposited proceeds 
of checks in guardian’s personal ac- 
count. Smith v. Commercial State Bank 
of Ranger, Texas, 157 S. W. Rep. (2d) 
969. 59 B. L. J. 362. 


§424. Deposits by one person in name 
of another. 
Without more than knowledge of an 
account in bank in name of father 
in trust for his son, bank would be 


justified in regarding the trust as ten- 
tative with no obligation upon it to 
inquire into the trustee’s right to with- 
draw, or into the uses to which the 
withdrawals were put. Downey v. 
Duquesne City Bank, Pa., 22 Atl. Rep. 
(2d) 124. 59 B. L. J. 80. 

Decedent was in the employ of cor- 
poration as its agent. Up to the time 
of his death the corporation period- 
ically transmitted to the decedent 
money to finance his purchases for the 
company and all of the monies so 
transmitted were deposited in the in- 
dividual bank account of the decedent. 
The ‘Public Administrator brought pro- 
ceeding to compel bank to deliver $900,- 
000 deposited with it under the in- 
dividual account of decedent. It was 
held that notwithstanding the fact 
that the relationship between bank and 
depositor is a debtor-creditor relation- 
ship, nevertheless bank deposit was 
more than an ordinary debt and the 
depositor’s relation to the bank was 
not identical with that of an ordinary 
creditor. Since evidence established 
that monies on deposit in deceased’s 
name were property of employer sub- 
ject to possible set-off for salary or 
bonus or other claims due the decedent 
from the employer, bank was not in a 
position te resist payment under decree 
of Surrogate Court. In re Jacobsen’s 
Estate, 35 N. Y. Supp. (2d) 40. 
59 B. L. J. 588. 


§425. Deposits in two names—Florida. 


Husband opened a bank account in 
his wife’s name in which was deposited 
from time to time money sent to her 
to be used in providing for her and 
to pay for the upkeep of their home. 
Subsequently an arrangement was 
made so that either the husband or the 
wife could withdraw funds. Later the 
wife died, leaving a will bequeathing 
to her son all money “belonging to me 
on deposit” in the bank. It was held 
that the evidence failed to show that 
moneys sent by husband and deposited 
by wife were gifts subject to wife’s 
disposition by will. Jones v. Ferguson, 
Fla., 7 So. Rep. (2d) 464. 59 B.L. J. 496. 


—Kansas. 


An estate by entirety is a joint 
ownership of a husband and wife as 
at common law notwithstanding legis- 
lative enactment touching joint tenancy. 
Thus where the common law as to 
estates by entirety exists, bank de- 
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posits and like choses in action pay- 
able to husband and wife are tenancies 
by the entireties wherein the husband 
and wife have the same status as 
existed at common law. Collum  v. 
Rice, Kans., 162 S. W. Rep. (2d) 342. 
59 B. L. J. 640. 


§4386. —New Jersey. 


Where savings bank accounts were 
opened in the name of husband and 
wife and the moneys on deposit in 
such accounts prima facie belonged to 
them equally, it was held that the 
wife’s withdrawal of all moneys in the 
accounts while the husband was alive 
and insane destroyed the joint tenancy 
so far as the wife’s interest was con- 
cerned, including her right to have the 
joint funds as survivor. Steinmetz v. 
Steinmetz, N. J., 21 Atl. Rep. (2d) 748. 
59 Bi. Tn. 56. 


§453. Survivor entitled to fund—lowa. 


Where the original owner of a bank 
account and her brother signed a 
signature card expressing an agree- 
ment that all funds “now or hereafter 
deposited in this account” should be 
owned by them as joint tenants with 
right of survivorship, joint tenancy 
was created so as to give brother title 
to account on original owner’s death, 
notwithstanding that there was no 
manual delivery of original owner’s 
passbook to brother. In re Winkler’s 
Estate, lowa, 5 N. W. Rep. (2d) 153. 
59 B. L. J. 808. 


§454. —Maryland. 


The power to withdraw from a joint 
bank deposit, in trust for depositors 
as joint owners subject to the order 
of either with a right of survivorship, 
is not joint, but exists completely in 
each beneficiary as a reserved personal 
right, and, in the absence of fraud, it 
is immaterial whose money was de- 
posited or how much either con- 
tributed. Kornmann v. Safe Deposit & 
Trust Co. of Baltimore, Md., 23 Atl. 
Rep. (2d) 692. 59 B. L. J. 288. 


§456. —Michigan. 

Deceased converted a savings ac- 
count which he had originally opened 
in his own name to a joint account 
with right of survivorship. Later he 
revoked the rights of the joint owner 
by written notice. Subsequent thereto, 
while under the impression that the 


account was still a joint account, he 
wrote a letter to the bank’s cashier 
requesting him to take the prior joint 
owner’s name off the bank book and 
substitute another name mentioned in 
the letter. It was held that the mere 
substitution of the name of the joint 
owner as requested in the depositor’s 
letter was not sufficient evidence of 
depositor’s intention to give the sub- 
stituted person a right of survivorship 
in the account as required by the 
Michigan statute. Peoples State Bank 
of Belleville v. Allstaedt, Mich., 4N. W. 
Rep. (2d) 48. 59 B. L. J. 627. 


—Mississippi. 

Husband and wife stated to bank 
that they desired to open a deposit 
account so arranged that if one should 
die, the remainder of the deposits 
would go to the survivor. The bank 
gave them a printed joint account 
agreement which both of them signed 
and delivered to the bank. The joint 
account agreement was accepted by 
the bank. The thusband died testate, 
and his executors demanded of the 
bank the balance remaining in said 
account. The wife also claimed the said 
balance. It was held that the wife was 
entitled to the balance remaining in 
said account. The agreement signed 
and delivered to the bank creating the 
joint account clearly showed the inten- 
tion to create a right which embraced 
the essential elements of joint owner- 
ship and survivorship. Stephens v. 
Stephens, Miss., 8 So. Rep. (2d) 462. 
59 B. L. J. 622. 


§459. —New York. 


The widow of decedent leaving two 
joint savings bank accounts in names 
of himself or his son and daughter- 
in-law, respectively, ‘pay either or 
survivor,” was not entitled to any part 
of moneys therein, under Decedent 
Estate Law, though husband never 
divested or intended to divest himself 
of complete ownership thereof and 
joint accounts were illusory and with- 
out reality. However, evidence that 
husband never divested himself of 
complete ownership of moneys in com- 
mercial bank account in names of him- 
self or his son, “pay either or gsur- 
vivor,” overcame presumption that 
surviving son’s interest in account was 
that of joint tenant and established 
that it was not joint account, so that 
husband’s widow was entitled to share 
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thereof under Decedent Estate Law. 
Inda v. Inda, 32 N. Y. Supp. (2d) 1001. 
59 B. L. J. 330. 

Deposits in savings bank accounts in 
the names of a fictitious person or de- 
positor’s son and daughter-in-law re- 
spectively subject to withdrawal by 
“either or survivor’ created “joint 
tenancies” in the accounts, so that 
after depositor’s death his surviving 
widow was not entitled under Decedent 
Estate Law to any portion of the 
money remaining in such accounts, 
although depositor never intended to 
divest himself of complete ownership 
thereof, but intended to make an illu- 
sory transfer only. Inda v. Inda, N. Y., 
43 N. E. Rep. (2d) 59. 59 B. L. J. 742. 
(Affirming 32 N. Y. Supp. (2d) 1008, 
59 Banking Law Journal 330.) 


§462. Deposits in trust. 


Deceased died testate and among his 
effects there was found a bank book 
entitled “In account with W. Dixon 
Ellis (deceased) for Gertrude Gunn.” 
Gertrude Gunn claimed that she was 
entitled to the sum of $5,145.46 as rep- 
resented by the bank book. It was 
held that although the words “in 
trust” did not appear in the title of 
the account, there was no doubt from 
the form of the account that the pro- 
ceeds were payable to Gertrude Gunn, 
notwithstanding that latter had mo 
knowledge of the account, and the bank 
book was not delivered to her. In re 
Ellis’ Estate, 34 N. Y. Supp. (2d) 884. 
59 B. L. J. 644. 


§464. —Rule in New York as to tenta- 
tative trusts. 


A deposit by one person of his own 
money in his own name as trustee for 
another, standing alone, does not estab- 
lish an irrevocable trust during the 
lifetime of the depositor. It is a tenta- 
tive trust merely, revocable at will, 
until the depositor dies or completes 
the gift in his lifetime by some un- 
equivocal act or declaration, such as 
delivery of the passbook or notice to 
the beneficiary. The tentative rights of 
the presumptive beneficiary of such a 
trust may be turned into vested pres- 
ent rights during the lifetime of the 
depositor, if the latter completes the 
gift in his lifetime either by acts suffi- 
cient to constitute a valid gift inter 
vivos, or to effect the erection of a 
present trust. In re Smith’s Estate, 
31 N. Y. (2d) 603. 59 B. L. J. 179. 


EVIDENCE 


§478. Admissibility of evidence. 


Where a negotiable note, or other 
unconditional promise to pay at a 
stipulated time, is regular on its face 
and is delivered to payee as a valid 
obligation, no contemporaneous, parol 
agreement can be set up to show that 
the payment was not to be demanded 
at maturity or until collateral had 
been exhausted, or upon the happen- 
ing of any other subsequent event not 
mentioned in the note itself. Godwin 
v. Kerns, Va., 17 S. E. Rep. (2d) 410. 
59 B. L. J. 283. 


EXECUTORS, ADMINISTRATORS 
AND TRUSTEES 


Deposits, see §416. 
Deposits in trust, see §462. 


§485. Appointment of bank or trust 
company—effect of change in 
corporate identity. 

Testator in his will set up a trust 
fund of $200,000 for the benefit of his 
wife and named bank as trustee of 
this fund. The trustee was directed to 
pay to testator’s wife such sums out 
of principal “as the trustee may deem 
best for her proper support,” if in the 
judgment of the trustee the income 
were not sufficient. Upon the resigna- 
tion of the named bank as trustee 
after liquidation, a new bank took over 
the assets of the old bank and was 
subsequently appointed successor trus- 
tee. Widow petitioned that the trustee 
be ordered to pay her enough of the 
principal of the trust fund in question 
so that she might receive therefrom, 
including income, $1,000 monthly. It 
was held that the power of the trustee 
to determine amount necessary for the 
support of testator’s widow was a 
“power coupled with a trust’? which 
required action when certain facts 
were determined, and attached to the 
office of the trustee rather than to the 
person of the trustee. The only dis- 
cretion given to the trustee was as 
to the amount of payment. In re Bout- 
well’s Estate, Vt., 22 Atl. Rep. (2d) 157. 
59 B. L. J. 251. 


§492. Compensation. 

A trustee violates the duty he owes 
and is accountable to the beneficiary if 
he accepts for himself from a third 
person any bonus or commission for 
any act done by him in connection 
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with the administration of the trust. 
United States National Bank of Omaha 
v. Alexander, Nebr., 4 N. W. Rep. (2d) 
223. 69 B. L. J. 727%. 


§494. Powers and duties. 


If by the terms of the trust it is 
the duty of the trustee to pay or con- 
vey the trust property or any part 
thereof to a beneficiary, he is liable if 
he pays or conveys to a person who is 
neither the beneficiary nor one to 
whom the beneficiary or the court has 
authorized him to make such payment 
or conveyance. The trustee is liable 
although he makes the payment or 
conveyance under a reasonable mistake 
of law or fact. In re Sniffin’s Estate, 36 
N. Y. Supp. (2d) 527. 59 B. L. J. 840. 


A trustee is guilty of a constructive 
breach of trust if it places itself in a 
position of divided loyalty by its re- 
tention in the trust estate of bank 
stock containing a beneficial interest 
in the stock of the trustee itself after 
trustee becomes affiliated with bank. 
However, if the settlor of the trust has 
full knowledge of the facts which con- 
stitute the breach of trust and does 
not exercise power to amend or revoke 
the trust but reconstitutes it by a new 
agreement, there is such acqtfiescence 
of settlor as to constitute a waiver of 
the breach of trust. City Bank Farmers 
Trust Co. v. Cannon, N. Y., 35 N. Y. 
Supp. (2d) 870. 59 B. L. J. 715. 


An executor holding notes in favor 
of estate from the legatees has the 
right to deduct such indebtedness from 
the legacies of the legatees even if the 
notes were barred by the statute of 
limitations. The right of an executor 
to deduct such an indebtedness is 
based upon the equitable principle 
that no one should be permitted to 
share in a fund until he has discharged 
his obligation to contribute to that 
fund. To allow the legatees to escape 
payment of their debt to the estate 
and at the same time receive a full 
distributive share of the estate, would 
serve to increase their share by the 
amount of their indebtedness. Fleming 
v. Yeazel, Ill., 40 N. E. Rep. (2d) 507. 
59 B. L. J. 452. 


The word “amend” in provision in 
trust indenture that trust could be 
terminated or amended is not to be 
strictly construed so as to refer only 
to minor changes in mechanics of 
operation or management of trust and 
not to permit any amendment which 


would materially vary respective prop- 
erty interests of beneficiaries, where 
there was nothing in text of indenture 
to indicate that the word was to have 
such an unusually restricted meaning. 
Welch, Collector of Internal Revenue, 
v. Terhune, 126 Fed. Rep. (2d) 695. 
59 B. L. J. 697. 


§499. Presentment and payment of 
claims. 


Where bank’s claims on notes were 
allowed against an estate, fact that 
original notes were surrendered when 
administrator executed new notes to 
bank’s vice-president at his request 
was not the test for determining 
whether new notes constituted pay- 
ment of claims. In re Dunneback’s 
Estate, Mich., 4 N. W. Rep. (2d) 472. 
59 B. L. J. 668. 


§500. Personal liability generally. 


Where bank president told adminis- 
trator that he could not afford to be 
personally responsible for a loan from 
bank which administrator requested to 
pay judgment against decedent’s 
estate, and advised administrator to 
secure approval of county court, which 
administrator did, and administrator 
executed note, “Lars Engebretson 
Estate, By A. N. Graff Adm.,” it was 
held that the administrator was not 
personally liable to bank on note, even 
if administrator had no lawful author- 
ity to obtain loan. Johnson v.Graff,S. D., 
5 N. W. Rep. (2d) 33. 59 B. L. J. 744. 


§503. Investments—duty to invest and 
care required. 


Plaintiff entered into a trust agree- 
ment with defendant as trustee. Under 
this trust agreement plaintiff reserved 
the right to direct the trustee as to 
investments, but the trustee was per- 
mitted to act in the absence of direc- 
tion from plaintiff. Plaintiff brought 
action to recover damages from de- 
fendant trustee because of alleged fail- 
ure to exercise due care in making 
and handling investments. In holding 
that the defendant was not liable, the 
court reviewed the relationship of the 
parties in the administration of the 
trust and pointed out that while de- 
fendant did not contend that it would 
have been justified in negligently ad- 
ministering the trust because of silent 
acquiescence of plaintiff in ill-advised 
investments, it was, nevertheless, 
obvious that the knowledge and ex- 
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perience of plaintiff made it inevitable 
that his views as to properties, persons 
and trends, even when casually im- 
parted, would merit and receive ap- 
propriate consideration by defendant 
together with advice, recommendations 
and information from other sources. 
Day v. First Trust & Savings Bank of 
Pasadena, Cal., 118 Pac. Rep. (2d) 51. 


A trustee, selling its own property 
to a trust estate, is guilty of a breach 
of trust and is chargeable with the 
amount of money paid by the trust 
estate for the property. Marcellus v. 
First Trust & Deposit Co., 36 N. Y. 
Supp. (2d) 284. 59 B. L. J. 747. 


$504. —Retaining decedent’s_ invest- 
ments. 


A trust company was not liable for 
loss of trust funds resulting from 
failure immediately to sell common 
stock without consulting co-trustee 
who was absent from the country at 
the time conversion had to be made in 
order to secure most favorable ex- 
change offered, where such exchange 
Was at the time financially advan- 
tageous to trust and where will au- 
thorized retention as part of trust 
estate. Pank v. Chicago Title & Trust 
Co., Ill, 40 N. E. Rep. (2d) 787. 59 
B. L. J. 531. 

Under a trust agreement certain se- 
curities, including such as were non- 
legal investments under the law of 
Pennsylvania, were transferred to the 
trustee. The agreement provided that 
the trustee was to have and to hold, 
in trust, for the following uses and 
purposes, “in trust, to hold the said 
stocks and securities, and to keep the 
same invested, and to alter, vary and 
change, transfer and retransfer invest- 
ments and reinvestments in its dis- 
cretion.” It was held that the trust 
agreement did not clearly grant the 
trustee authority to retain the non- 
legal securities. Under the law of 
Pennsylvania, a trustee relying on au- 
thority given by trust agreement to in- 
vest trust funds in non-legal securities 
must clearly establish such authority, 
and presumption is against the exist- 
ence of a power of retention. Paul v. 
Girard Trust Co., 124 Fed. Rep. (2d) 
809. 59 B. L. J. 375. 

A trustee is not an insurer nor is it 
required to be infallible in its judg- 
ment or to possess and exercise powers 
of prevision or prophecy or anticipate 


events not generally looked for, and 
the mere fact that the trustee’s judg- 
ment is not fully vindicated by the 
course of subsequent events which are 
not discoverable by ordinary prudence, 
is not a showing that the trustee fails 
to exercise a sound and reasonable dis- 
cretion in the management of a trust. 
Boland v. Mercantile-Commerce Bank 
& Trust Co., Mo., 163 S. W. Rep. (2d) 
597. 59 B. L. J. 735. 


§513. —Investment under provision in 
will. 


A will provided, among other things, 
that the trustees were to hold one half 
of the residue of the testator’s estate, 
“keeping the same invested in good, 
safe, interest bearing securities so as 
to produce an income.’ Upon con- 
sideration of the will asa whole, it was 
held that the testator did not intend 
by the use of the words “interest bear- 
ing securities” to exclude “good, sate” 
shares of stock, but showed a desire 
for investments that would produce 
income. Hence, the trustees could 
hold investments other than bonds and 
notes, including stocks. Poor v. Hodge, 
Mass., 41 N. E. Rep. (2d) 21. 59 
B. L. J. $14. 


By the terms of a trust the trustee 
may be restricted to classes of invest- 
ments narrower than those in which 
he would otherwise be permitted to 
invest. In such a case the trustee 
commits a breach of trust if he invests 
in securities not permitted by the 
terms of the trust although they would 
otherwise be proper trust investments; 
and he can be surcharged for any loss 
that ensues. In re Goebel’s Estate, 31 
N. Y. Supp. (2d) 7. 59 B. L. J. 134. 


§519. Sale of trust property. 

A person in a fiduciary relation to 
another who purchases property for 
himself individually may be chargeable 
as constructive trustee of the property, 
even though he purchases it from a 
third person and not from himself as 
fiduciary. Harrison v. Miller, W. Va., 
21 S. E. Rep. (2d) 674. 59 B. L. J. 
917. 


§527. Corpus and income. 


A provision in a will directed that 
when the balance of net income pay- 
able to testator’s daughter in any year 
after the first year is less than $12,000 
the trustees “shall” pay to her enough 
from the principal to make up that 
sum. Another provision of the will 
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permitted the executor and the trustees 
to continue the testator’s investment 
in a corporation and allowing them to 
act in that regard “as they might deem 
best.” It was held that the latter pro- 
vision was of little -weight in constru- 
ing the donative part of the will and it 
seemed evident that the provision for 
the payment of principal to testator’s 
daughter would be construed as man- 
datory. The word “shall” in its ac- 
curate sense is a word of command. 
Brummett v. Hewes, Mass., 40 N. E. 
Rep. (2d) 251. 59 B. L. J. 467. 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


$536. Deposit insurance. 


Indictment against the president of 
a. bank charged that false entries in a 
report signed by him and filed with 
the FDIC were made with the intent 
to injure the bank and to deceive its 
officers, the FDIC and its agents and 
examiners. It. was held that the bur- 
den was on the Government to estab- 
lish beyond a reasonable doubt not 
only that entries were false and that 
the defendant made or caused them to 
be made, but also that he had knowl- 
edge of their falsity and that he there- 
by intended either to injure the bank 
or to deceive its officers or the FDIC 
or its officers, agents or examiners. 
Brickey v. United States, 123 Fed. 
Rep. (2d) 341. 59 B. L. J. 381. 

A bank was insured under provisions 
of the section of the Federal Reserve 
Act known as the Federal Deposit In- 
surance Law. This insured status was 
terminated on March 31, 1938. The 
bank was closed on August 18, 1938, 
and its affairs wound up by insolvency 
proceedings. At the time the insur- 
ance status of the bank terminated the 
defendants and others were depositors 
of said bank, having various types of 
deposits. After the insurance status 
terminated, the defendants and others 
continued to do business with said 
bank making additional deposits, and 
withdrawals, which continued until 
the bank was closed. It was held that 
additions to deposits and withdrawals 
did not affect the insured deposit un- 
less the balance at any time was less 
than the deposits at the time of the 
termination of the insured _ status. 
Federal Deposit Insurance Corporation 
v. Winton, 41 Fed. Supp. 141. 59 
Bo 6. 


FEDERAL RESERVE BANKS 


§539. Jurisdiction of courts. 


A state court does not have the 
power to compel the Federal Reserve 
Bank of New York to perform the 
duty imposed on it by a federal statute 
of determining and certifying to the 
Secretary of the Treasury the buying 
rate for cable transfers payable in 
foreign currency. Armand Schmoll, 
Inc. v. Federal Reserve Bank of New 
York, N. ¥., N. Rep. €2d) 225. 
59 B. L. J. 311. 


FORGED PAPER 


Agent’s authority to indorse, see $57. 
Alteration, see §§62-87. 


§550. Liability of bank to depositor 
where bank pays check bear- 
ing forged signature. 


A drawee bank accepting and paying 
forged checks purporting to be checks 
of its depositor is guilty of negligence 
precluding recovery against a collect- 
ing bank although collecting bank was 
negligent in failing to obtain identifi- 
cation of the party cashing the checks. 
Marlin National Bank v. Reed, Texas, 
164 S. W. Rep. (2d) 260. 59 B. L. J. 
865. 


§562. Liability of drawee bank to 
drawer where check paid on 
forged indorsement — where 
drawer negligent. 


There is no duty upon a depositor to 
ascertain whether the indorsements on 
checks paid by drawee bank are 
genuine or forged, but when a cashed 
check is returned to the depositor as 
evidence of a payment made by his 
direction, the depositor has the right 
to assume that the bank has ascer- 
tained the fact to ‘be that the indorse- 
ment is genuine. Thus, where an em- 
ployee of a bank depositor was trusted 
to supply the information upon which 
checks were drawn, the bank was held 
liable when subsequently it appeared 
that the payees named were not in- 
tended by the trusted employee to have 
any interest in the checks and the 
checks were converted by him to his 
own use by forged indorsements. Fitz- 
gibbons Boiler Co., Inc., v. National City 
Bank of New York et al., N. Y., 39 N. E. 
Rep. (2d) 897. 59 B. L. J. 323 (revers- 
ing judgment of the Appellate Di- 
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vision, 28 N. Y. Supp. [2d] 314, 58 
B. L. J. 767). 


§564. Drawee bank may recover money 
paid on forged indorsement. 


Where a bank cashed a check on 
forged indorsements without making 
any effort to verify the indorsements 
and then indorsed the check and guar- 
anteed all prior indorsements and pre- 
sented the check to the drawee bank, 
it was held that the drawee bank 
crediting the bank cashing check with 
amount thereof was entitled to recover 
from bank cashing check. Morris Plan 
Bank of Fort Worth v. Continental 
National Bank of Fort Worth, Tex., 
115 S. W. Rep. (2d) 407. 59 B. L. J. 16. 


§572. Depositor’s duty to examine re- 
turned vouchers and report ir- 
regularities to bank. 


The bank sent statements to a de- 


positor plainly indicating bank’s posi- - 


tion as to state of balance due the de- 
positor on the two accounts which 
depositor had with the bank. The de- 
positor failed to bring any action for 
a greater balance within three years 
from receipt of the statements. It 
was held that the depositor’s claim for 
a greater balance was barred by the 
statute of limitations. Keller v. Presi- 
dent, Directors and Company of 
Farmers Bank of State of Delaware, 
24 Atl. Rep. (2d) 539. 59 B. L. J. 428. 


§580. Drawee bank paying check on 
forged indorsement held liable 
to true owner—drawee held 
not liable. 

A bank paying on a forged check in- 
dorsement, to person other than payee, 
breaches the promise implied in law to 
pay only at direction of depositor, 
giving rise to cause of action in favor 
of depositor against bank unless de- 
positor is estopped by his own acts or 
omissions, or money paid on forgery 
has reached the payee for whom money 
was actually intended. Sweeney v. Na- 
tional City Bank of Troy, 33 N. Y. 
Supp. (2d) 885. 59 B. L. J. 417. 


§581. —Collecting bank held liable. 


Where check drawn on Treasurer of 
the United States and payable through 
Federal Reserve Bank was mailed to 
Pennsylvania payee for W. P. A. serv- 
ices, and payee’s name was forged by 
third party, who cashed check at 
store which indorsed it to trust com- 


pany which collected check from the 
United States through the bank, it 
was held that the rule of Erie R. Co. 
v. Tompkins did not apply in action 
by the United States to recover 
amount of check from company. 
Hence, action was not governed by 
state law, since federal statute au- 
thorized United States to sue; pay- 
ment for the check given grew out of 
services performed under Act of Con- 
gress, and forgery violated the federal 
laws. United States v. Clearfield Trust 
Co., 130 Fed. Rep. (2d) 93. 59 B. L. J. 
834. 


§587. Check payable to fictitious payee. 


Where bank officer, signing the 
checks of trust department, was not 
expected to investigate transactions 
out of which they arose, but acted on 
assurances of persons authorized to. 
give them, the intent, which deter- 
mines whether payees’ names on such 
checks are fictitious, is not such 
signer’s but that of officer authorized 
to write checks. Consequently, the 
latter officer, not intending that person 
to whom he made checks payable 
should have any interest therein, was 
“person making it so payable” within 
statute declaring instrument payable 
to bearer when payable to fictitious. 
person with knowledge of person mak- 
ing it so payable. Security-First Na- 
tional Bank of Los Angeles v. Bank 
of America National Trust & Savings 
Assn., Cal., 129 Pac. Rep. (2d) 424. 59 
5B. i. J. 901. 


§590. Check delivered to impersonator 
—Rights of collecting bank. 

An impostor in possession of an ad- 
justed service certificate established 
contact with a national bank which 
became satisfied that the impostor was 
a war veteran as he claimed, and aided 
him in securing a loan from the United 
States on an adjusted service certifi- 
cate which was in possession of the 
impostor. The bank’s president acting 
as notary public signed the certificate 
of identification required by the United 
States, in which the president certified 
that the impostor was known to the 


“president to be the veteran named in 
the adjusted service certificate. The 


check was subsequently issued by the 
United States Treasurer and delivered 
to the impostor. He indorsed the 
name of the veteran thereon and nego- 
tiated check to national bank which 
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indorsed the check and forwarded it 
to its correspondent, which also in- 
dorsed the check and presented it to 
the Federal Reserve Bank and the 
check was paid by the United States 
Treasurer. It was held that the corre- 
spondent was not liable to the United 
States on correspondent’s indorsement 
on theory that the impostor’s indorse- 
ment was a forgery. The national 
bank, however, was liable on its in- 
dorsement of check issued to the im- 
postor by the United States for the 
loss sustained thereon by the United 
States which paid the check. United 
States v. First National Bank of 
Prague, Okl., 124 Fed. Rep. (2d) 484. 
59 B. L. J. 267. 


§597. Criminal prosecutions. 


The term “felony” under federal 
statute making it an offense to enter 
a bank with intent to commit in the 
bank any felony or larceny, is not re- 
stricted to felonies under federal law, 
but includes acts committed in a na- 
tional bank having relation to protec- 
tion, preservation and efficiency of 
bank and constituting a felony under 
the laws of the state in which the 
bank is situated. Hudspeth v. Mel- 
ville, 127 Fed. Rep. (2d) 373. 59 
J. 


FRAUD 
§598. Instrument obtained by fraud. 


The maker of a _ negotiable note 
signed a blank negotiable note for her 
son-in-law without reading it. It was 
held that the maker was guilty of neg- 
ligence as a matter of law in signing 
the note without reading it, and hence 
maker could not prevail against a 
holder in due course upon her plea of 
fraud by son-in-law. Thompson v. 
Cc. I. T. Corporation, Texas, 157 S. W. 
Rep. (2d) 961. 59 B. L. J. 277. 


GIFTS 


$600. Delivery is essential to the 
validity of a gift. 


Deceased had on deposit with a bank 
$13,640.19. He withdrew $8,640.19 
which at his request was credited to 
his checking account. At the same 
time he opened a savings account in 
his wife’s name in the sum of $5,000. 
Almost two years later deceased with- 
drew $3,000 from this account on his 


own withdrawal slip, and after another 
two years withdrew $2,000 on a with- 
drawal slip in his wife’s name. Both 
of these withdrawals were charged 
against the savings account and used 
by the deceased in his business. The 
pass book had never been in possession 
of wife. It was held that the mere 
fact that the bank account was opened 
in wife’s name, the husband having 
retained possession of the pass book 
and continuing to exercise control of 
the deposit, did not entitle the wife to 
amount of deposit after husband’s 
death. In re Krause’s Estate, Wisc., 
4 N. W. Rep. (2) 122. 59 B.'L. J. 619. 


§604. Gifts of negotiable instruments. 
Decedent deposited with a bank the 
sum of $2,950 for which a certificate 
of deposit was issued payable to the 
order of decedent or plaintiff, a minor. 
It was held that decedent’s acts in 
placing money in the bank and in pro- 
curing the certificate, as well as her 
declaration that in the event, prior to 
her death she became incapacitated or 
otherwise incapable of transacting 
business, were proper instructions for 
the jury ‘to consider in determining 
whether it was the intent and purpose 
of the decedent to give the certificate 
to the minor, and upon such evidence 
the jury could properly find that the 
money belonged to the minor and the 
certificate of deposit be turned over 
to him. Pickerd v. Dahl, Idaho, 127 
Pac. Rep. (2d) 759. 59 B. L. J. 790. 


Where executed promissory 
notes to his mother, it was held that 
possession of the notes by son at his 
death did not create a presumption 
of delivery of the notes as a gift inter 
vivos when the son and a _ brother 
jointly managed mother’s affairs and a 
fiduciary relationship between mother 
and son existed. Baer v. Baer, Col., 
128 Pac. Rep. 478. 59 B. L. J. 882. 


Defendant, a nephew of decedent, 
had transacted decedent’s business for 
her for some time. He received seven 
promissory notes and a receiver’s cer- 
tificate of a bank from decedent about 
six months prior to her death. The 
notes were not indorsed by decedent. 
It was held that the failure of the aunt 
to indorse the notes was regarded as 
an evidential fact negativing claim 
that a gift was made or intended. 
Denker v. Denker, Ky., 162 S. W. Rep. 
(2a) 555. 59 B. L. J. 768. 


xvi THE BANKING LAW JOURNAL 


Defendant made a promissory note 
payable to payee who in turn made a 
gift of the note to his wife ‘before ma- 
turity without written indorsement. 
Defendant contended that the gift of 
the note was made by the husband 
without consideration and was without 
written indorsement, transfer or as- 
signment, and that wife took the same 
subject to all defenses of limitation 
that could be urged against the named 
payee, the husband. It was held that 
the husband could make a parol gift of 
the note to his wife without written 
indorsement. The transfer before ma- 
turity vested title to the note in his 
wife as her separate property. Under 
these facts defenses against holders 
in due course under the Negotiable In- 
struments Act would have no applica- 
tion. Warren v. Schawe, Texas, 163 
S. W. Rep. (2d) 415. 59 B. L. J. 724. 


§606. Gifts of bank deposits. 


A bank depositor’s delivery of bank 
book and orders for withdrawal from 
her savings account to bank teller, 
with intent thereby to transfer joint 
tenancy interest in such account by 
way of gift to certain persons, accom- 
plished gift at such time. White v. 
Bank of America National Trust & 
Savings Assn., Cal., 128 Pac. Rep. (2d) 
600. 59 B. L. J. 837. 


The owner of two bank deposits de- 
livered the bank books evidencing the 
deposits to another with the statement 
that if the owner needed any money 
in the future he could repossess the 
books. It was held that there was no 
valid gift of the deposits, though the 
owner did not within his lifetime take 
possession of one of the bank books. 
It was established by affirmative proof 
that the decedent never intended to 
relinquish dominion over his bank 
book. He never divested himself of 
title to it. He reserved the right to 
revoke and reclaim it. In re Pizer’s 
Estate, 32 N. Y. Supp. (2d) 821. 59 
B. L. J. 392. 


Intestate indorsed certain certificates 
representing accounts ina savings and 
loan association to herself and “in case 
of death” to two named sons only. 
Upon her death, after deducting in- 
heritance tax payments, the associa- 
tion canceled the old certificates and 
opened new accounts for the sons 
named. It was held that the intes- 
tate’s indorsements of the certificates 


were testamentary in character and 
not having complied with the statute of 
wills, the accounts did not pass to the 
sons but became part of the estate. 
In re Brown’s Estate, Pa., 22 Atl. Rep. 
(2d) 821. 59 B. L. J. 187. 


§607. Transactions held valid as gifts 
of deposits. 

John Connor had on deposit with 
bank the amount of $8,146.75. On that 
day he transferred $3,200 from this ac- 
count to another account in favor of 
“John Connor or sister, Marie Young, 
or survivor. At the time of the trans- 
fer it was the intention of Connor to 
make a gift to his sister. The deposit 
card of the new account was signed 
by Connor but not by his sister. Con- 
nor retained possession of the bank 
book at all times since transfer of 
$3,200 to the new account and neither 
Connor nor his sister made any with- 
drawals from it. It was held that 
Connor’s gift of interest in the joint 
account to his sister was complete and 
perfect, though he did not deliver the 
pass book to his sister. Consequently, 
the joint account was insured under 
Federal Deposit Insurance Act sepa- 
rately from Connor’s individual ac- 
count, though sister’s interest came 
to her as gift and deposit card was not 
signed by her as required by bank’s 
rule. Connor v. Federal Deposit In- 
surance Corporation, Vt., 26 Atl. Rep. 
(2d) 105. 59 B. L. J. 492. 

Where decedent drew checks to re- 
spondent on accounts in his name in 
trust for respondent, the sums were 
paid to respondent, and decedent as- 
sisted respondent to rent a safe de- 
posit box in respondent’s name, the 
money was placed in the box, and de- 
cedent wrote an acknowledgment that 
the money therein belonged to re- 
spondent, it was held that a gift inter 
vivos was made to respondent en- 
titling her to the money against de- 
cedent’s administratrix. In re Rich- 
ard’s Estate, 36 N. Y. Supp. (2d) 919. 
59 B. J. 947. 


§608. Contents of safe deposit box. 
The delivery of a lock box used pri- 
marily for the purpose of holding 
valuable papers and the keys thereto 
by a donor to a donee together with 
a recital of the contents of the ‘box 
and a statement that everything in 
the box was donee’s was delivery of 
the contents of the box as required to 
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constitute an element of a “gift cqusa 
mortis.” Bynum v. Fidelity Bank of 
Durham, N. C., 19 S. E. Rep. (2d) 121. 
59 B. L. J. 433. 


Although the delivery to complete a 
gift of a partial interest in personalty 
may be a constructive delivery, such a 
gift is governed by the same principles 
which govern a gift of the entire prop- 
erty. Napier v. Higel, Mo., 164 S. W. 
Rep. (2d) 908. 59 B. L. J. 908. 


HOLDERS IN DUE COURSE 


§628. Payee as holder in due course. 


Defendant executed a note for $1,500. 
The note was delivered to a stock 
salesman on condition that the sales- 
man was to hold the note until certain 
corporate shares were delivered to de- 
fendant after which the note was to 
be negotiated to obtain funds to pay 
for the stock. The salesman dis- 
counted the note to payee without in- 
dorsement and without defendant’s 
consent. It was held that payee was 
a holder in due course against whom 
defendant’s defense of want of con- 
sideration was unavailing. Wabash 
Valley Trust Co. v. Fisher, Ind. 41 
N. E. Rep. (2d) 352. 59 B. L. J. 607. 


The ownership of a note, payable 
on its face to decedent, in the absence 
of indorsement during his lifetime, is 
presumed to have continued in de- 
cedent to the time of his death and 
thereupon to have passed to his estate. 
Landis v. Landis, Pa., 22 Atl. Rep. (2d) 
908. 59 B. L. J. 144. 


§630. Holder must take without notice 
of defect. 


Only actual knowledge at the time 
of negotiation of an infirmity in nego- 
tiable note will defeat the rights of one 
who is otherwise a holder in due 
course and without such a notice, he 
is not subject to a defense, like breach 
of warranty, which would prevent en- 
forcement of the note by the original 
payee, United States v. Novsam 
Realty Corporation, 125 Fed. Rep. (2d) 
456. 59 B. L. J. 339. 


§633. —Receiving paper belonging to 
principal in payment of agent’s 
debt. 

Corporate checks, payable to a firm 
of brokers with which the drawer has 
no business relations, when tendered 
to the broker by an agent or employee 
of the drawer for his own stock trans- 


actions, import ownership of the checks 
and their proceeds to be in the cor- 
poration-drawer. The duty to make 
proper inquiry as to authority to make 
use of such checks for such purposes 
is imposed upon the payee thereof, 
where the latter, having no dealings 
with the corporation-drawer, receives 
these instruments from the employee 
of the corporation-drawer for the pay- 
ment of the employee’s’ individual 
obligations or indebtedness. American 
Surety of New York v. Smith, Lander- 
you & Co., Nebr., 4 N. W. Rep. (2d) 
889. 59 B. L. J. 796. 


§640. Holder must take instrument be- 
fore maturity. 


The fact that the maker of a note 
signed the note merely as an accom- 
modation to the named payee, is 
always a defense against the payee, 
or anyone taking from the payee, after 
maturity of such note. Federal 
Chemical Co. v. Hitt, Mo., 155 S. W. 
Rep. (2d) 899. 59 B. L. J. 208. 


§642. —Time of acquiring demand 
notes. 


A demand note executed June 29, 
1939, was transferred during the last 
few days of January, 1940, to plaintiff 
as additional security for payment of 
an indebtedness of payee to the plain- 
tiff. It was held that whether a rea- 
sonable time had elapsed at time of 
transfer, so that plaintiff did not ‘be- 
come a holder in due course was a 
question of fact for the jury. Johnson 
v. Campanella, Ill., 40 N. E. Rep. (2d) 
905. 59 B. L. J. 478. 


§657. Person deriving title through 
holder in due course. 


Defendants executed and delivered a 
promissory note to payee as part con- 
sideration for purchase of real estate 
from ‘payee. Payee indorsed and de- 
livered note to a bank as collateral for 
a loan obtained from ‘bank. The T 
company purchased the note from the 
bank. Subsequently plaintiff corpora- 
tion acquired the note from T company 
after maturity for a consideration. It 
was held that plaintiff corporation had 
all the rights of a holder in due course. 
Under the Negotiable Instruments 
Law there was a prima facie presump- 
tion that the bank was a holder in due 
course and this status was never re- 
butted by defendants. Transbel Inv. 
Co., Inc., v. Scott, Pa., 26 Atl. Rep. 
(2d) 205. 59 B. L. J. 809. 


an 
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INDORSEMENTS dorser’s estate was discharged from 
Accommodation indorsement, see liability under statute providing that a 
§§25-55. person secondarily liable should be dis- 


Agent’s authority to indorse, see §57. 


§684. Capacity in which party signing 
is liable—maker. 

A note contained the following prom- 
ise on its face: “One year after date, I, 
or we, the signers, indorsers, sureties, 
or any of us, promise in solido to pay to 
the order of W. F. Brown & Sons, Inc., 
Amite River Bank, Denham Springs, 
La., one thousand seventy-five & 
no/100 Dollars, for value received, with 
interest from date at the rate of 8 per 
cent per annum, with all cost of col- 
lection, including ten per cent at- 
torneys fees.” The note was signed 
“Merchants & Farmers Selling Assn., 
By S. B. Easterly” and was indorsed 
on the back before delivery by S. B. 
Easterly and defendant. It was held 
that under the terms of the note the 
defendant made himself primarily and 
unconditionally liable for its payment 
as to the payee and holder to the same 
extent and in the same manner as 
though he had signed on the face of 
the note as a maker. W. F. Brown & 
Sons, Inc., v. Easterly, La., 4 So. Rep. 
(2a) 73. 59 B. L. J. 52. 


§690. Release of indorser. 

Promissory notes were executed by 
members of a yacht club to the club 
and indorsed by the club and turned 
over to a corporation as accommoda- 
tion paper. The corporation borrowed 
money from a bank and used the notes 
as collateral to secure the loan which 
was subsequently repaid. The bank 
returned the notes executed by the 
members to the corporation. It was 
held that the members were dis- 
charged from their obligation on the 
notes and the corporation was not a 
holder in due course of the returned 
notes. Tharp v. Kitchell, Fla., 9 So. 
Rep. (2d) 457. 59 B. L. J. 877. 


§691. —Effect of extension of time. 


Where accommodation indorser of 
note was dead when provision con- 
senting that time of payment might 
be extended beyond maturity was ef- 
fectuated, and payee repeatedly ex- 
tended time for payment by indorsing 
note without recourse to makers at 
maturity and having note re-indorsed 
to payee as collateral security of a re- 
newal note, it was held that the in- 


charged by an agreement binding the 
holder of the instrument to extend 
time of payment unless made with the 
assent of such party. Whitehead v. 
Planters Bank & Trust Co., Va., 21 
S. E. Rep. (2d) 724. 59 B. L. J. 942. 


§697. Restrictive indorsements. 


Where memorandum on back of note 
is made by agreement of parties before 
signing, the memorandum is a part of 
the note and is binding on all of the 
parties to the note. Brock v. Lueth, 
Nebr., 4 N. W. Rep. (2d) 285. 59 
B. L. J. 679. 


INSURANCE 


§731. Rights of surety to subrogation. 


Plaintiff, a surety company, insured 
a warehouse company against the loss 
it might sustain by reason of dis- 
honesty of any of its employees. A 
bookkeeper of the warehouse com- 
pany wrote additional checks other 
than those on which payment was au- 
thorized on defendant bank and ob- 
tained the money thereon by forging 
the name of the supposed payee. Upon 
discovering the forgeries the ware- 
house company notified defendant 
bank that payments on these checks 
were unauthorized. Plaintiff paid the 
warehouse company the full amount 
of loss caused by the dishonesty of its 
bookkeeper, and then accepted assign- 
ment of any rights the warehouse 
might have against the bank. It was 
held that plaintiff was not entitled to 
recover from defendant bank the 
amount which it paid out to ware- 
house company in discharging a debt 
in performance of its own obligation. 
American Surety Co. of New York 
v. Bank of California, 44 Fed. Supp. 
81. 59 B. L. J. 704. 


INTEREST 
Usury, see §§1564-1589. 


§757. Compound interest. 


A borrower received a loan from a 
lender licensed under the New York 
Small Loan Act. From the sum of the 
loan received the borrower paid. the 
lender the amount owed on a prior 
loan, including principal and accrued 
interest. It was held that the trans- 
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action violated the provision in the 
statute forbidding the compounding of 
interest. Consequently the loan and a 
chattel mortgage which was given to 
secure it were void. Madison Personal 
Loan, Inc., v. Parker, 124 Fed. Rep. 
(2d) 143, 59 B. L. J. 129. 


JOINT NOTES 


§761. Joint notes. 


A note was executed by two makers 
as a renewal of a prior note which had 
been executed by the same makers, 
and for which the payee had made a 
loan to one maker. It was held that 
the note was supported by considera- 
tion as respects the other maker, re- 
gardless of whether such maker was a 
surety who executed note as an accom- 
modation. Thompson v. Gandy, Texas, 
160 S. W. Rep. (2d) 113. 59 B. L. J. 
616. 


LETTERS OF CREDIT 


§766. Letters of credit. 


Where issuing bank at request of 
correspondent bank on pledge of se- 
curities as collateral issued commercial 
letters of credit promising to pay 
drafts drawn by buyers of clothing 
from beneficiary of letters when ac- 
companied by certificate of shipment 
and shipping tickets, it was held that 
the letters of credit were irrevocable 
contracts between issuing bank and 
the beneficiary by which issuing bank 
was obligated to make payment to 
beneficiary on receipt of the drafts 
accompanied by the specified certifi- 
eates and tickets. Asbury Park & 
Ocean Grove Bank v. National City 
Bank of New York, 35 N. Y. Supp. (2d) 
985. 59 B. L. J. 886. 


An irrevocable letter of credit in 
favor of a buyer of coffee was issued 
by bank which accepted 90-day draft 
by seller for purchase price of coffee 
as provided by sales contract. It was 
held that bank’s liability to seller be- 
came absolute and buyer was not liable 
to seller for purchase price because 
draft was subsequently dishonored by 
bank which failed to open after bank 
holiday. Ornstein v. ‘Hickerson, 40 
Fed. Supp. 305. 59 B. L. J. 90. 


A special letter of credit is one ad- 
dressed to a particular individual by 
name and is confined to him and gives 
no.other person a right to act upon it. 


The letter of credit itself not being 
subject to assignment, the credit can- 
not be transferred by any assignment 
of a draft drawn against it. Ericksson 
v. Refiners Export Co., Inc., 35 N. Y. 
Supp. (2d) 829. 59 B. L. J. 927, 


LIEN AND SET-OFF 


Bank’s Lien or: Right of Set-Off 
Against Depositor 


§771. Lien and set-off in general. 


To be entitled to set-off, there must 
be mutuality of obligation, that is, the 
debts must be owing between same 
persons and at same right, but a court 
of equity will allow a set-off where to 
deny set-off would entail hardship 
which its allowance would avert. 
Marcum v. Wilhoit, Ky., 162 S. W. 
Rep. (2d) 10. 59 B. L. J. 575. 


The right which is accorded by 
equity to bank, to set off amount of 
depositor’s deposit against an equal 
amount of indebtedness which the de- 
positor owes the bank, may be waived 
by the bank or be overborne by the 
superior equity of a third person. 
First National Bank of Schulenburg v. 
Winkler, Texas, 161 S. W. Rep. (2d) 
1053. 59 B. L. J. 674. 


Insolvency of a depositor against 
whom set-off of portion of deposit is 
claimed, generally is such special 
equity as to justify a court of equity 
to take jurisdiction of suit to establish 
right to such set-off when it would 
not be available, either at law or in 
equity, in absence of such insolvency. 
Cadick Milling Co. v. Dothan Bank & 
Trust Co., Ala., 5 So. Rep. (2d) 101. 
19 B. L. J. 389. 


An action was brought by the ad- 
ministrator of a deceased depositor’s 
estate against an Ohio bank to recover 
money which the decedent had on de- 
posit at the time of his death. The 
bank set up in defense a claim against 
the deceased which it acquired from 
a third party. It was held that under 
the Ohio statute the bank could set-off 
against administrator’s claim a con- 
tractual obligation of administrator’s 
decedent, notwithstanding that the 
contractual obligation was acquired by 
bank after commencement of action by 
administrator. The common-law rule, 
however, and the rule in states not 
having a statute similar to that of 
Ohio is to the contrary. Haefner v. 
First National Bank of Elmwood Place, 


of 
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Ohio, 36 N. E. Rep. (2d) 308. 59 
B. L. J. 85. 

The lien granted state bank or trust 
company by Iowa statute on its own 
stock for indebtedness of stockholders 
extends only to transactions between 
bank and its stockholders, and does 
not cover obligations given by stock- 
holder to'a third person and assigned 


to the bank. First Bank & Trust 


Company of Ottumwa v. Whipp, Ia., 
299 N. W. Rep. 424. 59 B. L. J. 97. 


§792. Special deposits. 

A bank whitch accepts a deposit of 
money made by a depositor for a 
special purpose under an agreement 
that it will pay the money when 
needed for that purpose cannot right- 
fully appropriate such deposit to dis- 
charge the debtor’s indebtedness to it. 
Union Properties, Inc., v. Baldwin 
Bros. Co., Onio, 43 N. E. Rep. (2d) 112. 
59 B. L. J. 843. 


Where bankrupt depositor did not 
indicate an intention to create a trust 
or special deposit subject to use for a 
specific purpose, and bank did not 
understand that depositor intended to 
do so, and there was nothing to indi- 
cate that the relationship of debtor 
and creditor which had _ theretofore 
existed was to be changed, it was held 
that there was no deposit for a special 
purpose nor any trust which trustee in 
bankruptcy was entitled to enforce, 
and consequently bank had the right 
to set off deposit of bankrupt against 
bankrupt’s debt to the bank. Killoren 
v. First National Bank in St. Louis, 
127 Fed. Rep. (2d) 537. 59 B. L. J. 658. 


§807. Effect of death of depositor. 


The act of the bank in crediting in- 
terest on depositor’s checking account 
for a period of approximately one year 
after death did not constitute a waiver 
or estoppel of the bank’s right of set- 
off as against claim of the United 
States to priority as a creditor. In re 
Dimon’s Estate, 32 N. Y. Supp. (2d) 
239. 59 B. L. J. 239. 


Set-off Against Insolvent Bank 


§812. Depositor’s right of set-off. 


A depositor was indebted to bank in 
an amount evidenced by notes which 
were less than the amount of deposit. 
Prior to the closing of the bank the 
notes had been pledged by the bank to 
the Reconstruction Finance Corpora- 


tion to secure a loan to the bank. In 
order to avoid suit on the notes the 
depositor paid the notes together with 
accrued interest to the corporation. It 
was held that under equitable prin- 
ciples the depositor was entitled to set 
off the amount paid to the corporation 
against its debt to the bank and en- 
titled to a preference in such amount 
on the distribution of the assets of the 
bank after it was closed. Zimmerman 
v. Central Union Bank of South Caro- 
lina, S. C., 18 S. E. Rep. (2d) 592. 
59 B. L. J. 540. 


LOAN AND DISCOUNT 


§823. Excessive loans. 


Plaintiff borrowed $100 from a li- 
censed lender in New York. Subse- 
quently plaintiff signed a note as co- 
maker for the accommodation of hus- 
band and wife to enable them to 
borrow money from the same licensed 
lender. It was held that the latter 
transaction constituted a “contract of 
loan” under which plaintiff assumed 
an unconditional obligation to pay a 
loan within the Small Loans Act pro- 
vision prohibiting any licensed lender 
from permitting any borrower to be 
indebted to him under more than one 
contract of loan at the same time. Mc- 
Goldrick v. Family Finance Corpora- 
tion, N. Y., 41 N. E. Rep. (2d) 86. 
59 B. L. J. 475. 


MAKER 


Joint notes, see §761. 


§832. Liability of maker—joint makers. 


The co-maker of a negotiable note 
died and his estate was duly adminis- 
tered according to law. The bank 
holding the note, however, failed to file 
its claim with the estate. In an action 
on the note against the co-makers, it 
was alleged as a defense that one of 
the co-makers had died, that his estate 
was probated, that no claim was filed 
with the estate, and that the note sued 
upon was a renewal note for an obliga- 
tion of the deceased. It was held that 
the allegations were irrelevant and did 
not constitute a defense. Daniel v. 
Wilhoit, State Banking Com’r, Ky., 
158 S. W. Rep. (2d) 153. 59 B. L. J. 
455. 

Where an instrument containing the 
words, “I promise to pay” is signed 
by two or more persons, they are 
deemed to be jointly and severally 
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liable thereon. The rule applicable to 
this class of negotiable paper is: “If 
the obligation be joint and several, the 
plaintiff may treat the contract as 
joint and join all of the obligors, or 
he may treat it as a several obligation 
and bring his action against each 
separately, even though their interests 
be joint.” Federal Farm Mortgage 
Corporation v. Adams, Nebr., 5 N. W. 
Rep. (2d) 384. 59 B. L. J. 860. 


Liability of Co-Makers Under Soldiers’ 
and Sailors’ Civil Relief Act 


Co-makers who executed note with- 
out receiving value and for sole pur- 
pose of lending credit to maker, could 
not invoke the benefits of the provision 
of Soldiers’ and Sailors’ Civil Relief 
Act, authorizing court in its discretion 
to stay an action against sureties, 
guarantors, indorsers, and others sub- 
ject to the obligation or liability, 
where it did not appear that similar 
relief had already been extended in 
favor of the maker on the ground of 
military service. Modern Industrial 
Bank v. Zaentz, 29 N. Y. Supp. (2d) 
969. 59 B. L. J. 21. 


MATURITY 


§840. Construction of note with refer- 
ence to time of maturity. 


Where payments are due in install- 
ments, if the payee customarily per- 
mits payments to be made the day on 
which they are due, there is thereby 
established a course of conduct from 
which it is proper to say that the 
payee by acquiescence therein has 
waived the right to demand that the 
acceleration or any similar clause be 
enforced. However, there is no waiver 
if the obligor or the maker of the note 
is put on notice in advance that the 
granting of such indulgences or delays 
will not be considered as a waiver of 
the right to insist upon the strict en- 
forcement of the stipulation of the 
note or contract. Rex Credit Co., Inc., 
v. Kirsch, La., 4 So. Rep. (2d) 797. 
59 B. L. J. 291. 


Defendant in 1930 executed two 
promissory notes which recited that 
maker promised to pay specified sum 
on demand. The notes also contained 
provisions for installment payments of 
$10 monthly and in the event of de- 
fault of payments or depreciation of 
the value of collateral securities 
pledged for the payment of said notes, 


the holder could at its option declare 
the notes due and payable on demand. 
The notes also granted the holder the 
right at its option to purchase for 
itself or sell the collateral security in 
the event of a default of payments due. 
Defendant paid several installments. 
on these notes. On or about May: 5, 
1934, plaintiff corporation became the 
owner of the two notes and also of 
the pledgee’s interest in the stock 
which had ‘been pledged as collateral 
security. No demand for payment of 
the indebtedness represented by these 
two notes was made upon defendant 
until on or about January 21, 1938. On 
February 21, 1938, plaintiff instituted a 
suit for the collection of the indebted- 


-ness represented by the two promis- 


sory notes. It was held that the notes 
were not demand notes but constituted 
installment notes and the six-year 
statute of limitations began to run 
as to each installment, as it fell due. 
Hence holder could recover amount 
represented by installment payments 
which accrued within six years prior 
to date on which suit was instituted. 
Collateral Liquidation, Inc. v. Ren- 
shaw, Mich. 3 N. W. Rep. (2d) 834. 
59 B. L. J. 581. 


§850. Notes due on default in payment 
of interest. 
Where payee accepted payment of 
past due installments on notes, it was 
held that payee did not necessarily 


* waive default nor reinstate the notes. 


Herweck’s Paint & Wallpaper Co. v. 
Cc. I. T. Corporation, 123 Fed. Rep. (2d) 
989. 59 B. L. J. 464. 


MONEY ORDERS 


§859. Telegraph money orders. 
Generally the measure of damages. 
where there is non-payment or under- 
payment of money orders transmitted 
through telegraph companies is the: 
interest on the money from the time 
it should have been delivered to the: 
time of actual delivery, together with. 
the cost of the message. An exception. 
to this rule is recognized in cases: 
where the telegraph company has 
notice, at the time of making the con-- 
tract, of such special circumstances as 
to justify the conclusion that special: 
damages are within the contemplation, 


of the parties. Generally whether a, 


telegraph company: incurs any specia}; 
Hability for its default in transmitting: 
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money depends on whether it has been 
put on notice of circumstances such as 
would reasonably have led an ordi- 
narily prudent person to anticipate con- 
sequential losses or injuries from a 
failure to deliver the message. Siegel 
v. Western Union Tel. Co., Ill, 37 N. E. 
Rep. (2d) 868. 59 B. L. J. 164. 


MORTGAGES 
Chattel Mortgages 


§862. Chattel mortgages generally. 


One Findley, an earth contractor, 
desired to purchase a tractor equipped 
with a bulldozer attachment. He ar- 
ranged with plaintiff Hughbanks In- 
corporated, a finance company, to 
finance the purchase under an arrange- 
ment whereby plaintiff paid Pacific 
Hoist & Derrick Company the purchase 
price, the plaintiff taking a bill of sale 
from the latter, and reselling to Find- 
ley under a contract of conditional 
sale. It was held that the transaction 
was not a conditional sale. The trans- 
action between the finance company 
and the purchaser was a “chattel 
mortgage,” the validity of which, as 
to third persons, was dependent on 
‘statutes governing the filing of such 
mortgages. Hughbanks, Inc., v. Gour- 
ley, Wash., 120 Pac. Rep. (2d) 523. 
59 B. L. J. 328. 


Real Estate Mortgages 


§892. Transfer of mortgaged premises. 


Mortgaged property was deeded to 
the grantees subject to the mortgage. 
An agreement was entered into be- 
tween the mortgagee and the grantees 
by which the mortgagee extended the 
time of payment of the mortgage note 
and reduced the interest, and by which 
the grantees agreed to pay the mort- 
gage note. It was held that this did not 
change the position of the mortgagors 
from the position of primary liability 
to secondary liability. Shiflet v. Marley, 
Ariz., 118 Pac. Rep. (2d) 1107. 59 
B. L. J. 218. 


NEGOTIABILITY 


Money orders, see §858. 


§935. Stipulations destroying negoti- 
ability. 

. A promissory note contained certain 

provisions authorizing the payee to 


declare all indebtedness owed to the 
payee by the maker immediately due 
and payable if the maker failed to 
furnish additional security upon payee’s 
demand. Other provisions in the note 
authorized the payee or the holder of 
the note to use the collateral hypothe- 
cated in its own business, and to part 
with the possession or control thereof, 
being only obliged at the taking up of 
the note to replace the collateral with 
“a like amount of similar security.” It 
was held that the note was non- 
negotiable and the maker could present 
any defense against a holder that 
could have been presented against the 
payee. American Finance Corporation 
v. Bourne, Okla., 123 Pac. Rep. (2d) 
671. 59 B. L. J. 438. 


§942. Instruments referring to contract. 


A note which on its face appeared 
negotiable bore the legend to the effect 
that the note was subject to a col- 
lateral instrument guaranteeing pay- 
ment of the note. The legend was 
followed by the makers’ signatures. It 
was held that the note was non- 
negotiable. The legend on the back of 
the note was an integral part of the 
note and the liability of the signers of 
the note and the collateral instrument 
would be determined by reference to 
the collateral instrument. City Bank 
Farmers Trust Co. v. Kiamie, 32 N. Y. 
Supp. (2d) 181. 59 B. L. J. 346. 


'§948. Instrument must be certain as to 


amount. 


A note was properly dated and speci- 
fied the amount thereof as $275.00 
which was written in figures in the 
upper right hand corner. The body of 
the note was in part in words and 
figures as follows: “For value received, 
I or we, jointly and severally, promise 
to pay to the order of R. C. Thomas, 
1-2 door Ford sedan 40 model... 
Dollars, in 18 monthly installments of 
$15.00 each and one installment of 
$15.00, the first installment to become 
due and payable on or before the tenth 
day of November, 1940, and one install- 
ment to become due and payable on or 
before the tenth day of each succeed- 
ing month until the whole of said in- 
debtedness is paid.” It was held that 
the note was an unconditional prom- 


ise to pay a sum certain, $275, the 


amount written in the upper right 
hand corner of said note, and that the 
scrivener neglected to write in the 
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blank space on the printed form of 
note used in front of the word “Dollars” 
the words “Two Hundred Seventy-Five.” 
Cruce v. Dillard, Ark., 156 S. W. Rep. 
(2d) 879. 59 B. L. J. 370. 


§954. Certainty as to payee. 


A check which the drawer through 
negligent ignorance issues to a person 
who has died is equivalent to one 
which he knowingly issues to a non- 
existing person and is payable to 
bearer. Darling Stores, Inc. v. Fidelity- 
Bankers Trust Co., Tenn., 156 S. W. 
Rep. (2d) 419. 59 B. L. J. 242. 

Where bank named as payee of note 
never owned the note and never re- 
ceived delivery thereof and note was 
delivered to holder who lent money 
to the makers, it was held that the 
payee of the note was fictitious and 
hence the note was payable to bearer. 
Ritter v. Moore, 128 Pac. Rep. (2d) 639. 
59 B. L. J. 856. 


NOTICE OF DISHONOR 
§1047. Time for giving notice. 


When a negotiable instrument has 
been dishonored, notice must be given 
to each indorser, otherwise the in- 
dorser, who is only secondarily liable, 
is discharged. The burden rests upon 
the holder of the instrument to prove 
the essential prerequisites of due pres- 
entation to the maker, demand of pay- 
ment at the proper time and place, and 
notice of dishonor, unless waived, be- 
fore a recovery can be had against 
an indorser. If there is no dispute over 
the facts, whether proper diligence had 
been exercised in giving notice to an 
indorser of a negotiable paper is a 
question of law for the court. Marinoff 
v. Belmont Burlap Bag Co., Inc., Pa., 
25 Atl. Rep. (2d) 102. 59 B. L. J. 610. 


§1059. Waiver of notice. 


A knowledge that the maker of a 
note could not pay, does not dispense 
with strict proof of demand and notice. 
Brooks-Wright, Inc. v. Nestico, N. J., 
23 Atl. Rep. (2d) 785. 59 B. L. J. 295. 


§1065. —Construction of waiver clauses. 


A demand note, secured by collateral, 
contained a provision specifically 
authorizing the holder to sell the col- 
lateral without demand or notice. The 
note also provided that in the event of 
the non-performance of the maker’s 
promise to pay the amount of the 


note, “this obligation shall be deemed 
to be due and payable without demand 
or notice.” It was held that the latter 
provision was unnecessary to accelerate 
the maturity of the note or to enable 
the holder to resort to the collateral, 
but was effective against the indorser 
of the note, so that it was unnecessary 
to prove that he had timely notice of 
dishonor in order to recover the bal- 
ance due on the note from him. Bell 
v. Watkins, Pa., 25 Atl. Rep. (2d) 320. 


OFFICERS AND EMPLOYEES OF 
BANKS 


§1077. Liability of bank for acts of 
officers or employees. 


Where the branch manager of a 
bank fraudulently induced depositor 
to sign withdrawal slips on representa- 
tion that secured loans were being 
made in behalf of the depositor, it was 
held that the depositor was not charged 
with notice that the acts of the man- 
ager were beyond the scope of his 
authority, so as to be precluded from 
recovering from bank for the alleged 
fraud of the manager. Ghiglione v. 
American Trust Co., Cal., 122 Pac. Rep. 
(2d) 301. 59 B. L. J. 366. 

A bank is liable for the fraudulent 
acts of its officer made within the ap- 
parent scope of his authority, though 
the officer is acting for his own benefit 
and the bank does not receive the 
benefit therefrom. Morrison v. Bank of 
Mount Hope, W. Va,., 20 S. E. Rep. 
(2a) 790. 59 B. L. J. 653. 


§1078. —Liability for acts of president. 


When a contract is made *y the 
president in the name of a corpora- 
tion, in the usual course of business, 
and the directors have the power to 
authorize the making of such contract, 
the presumption is that the contract is 
binding on the corporation until the 
lack of authorization is shown. Crowe 
v. Gary State Bank, 123 Fed. Rep. (2d) 
513. 59 B. L. J. 342. 

The secretary-treasurer of a corpo- 
rate depositor was also ibank’s 
president. As an officer of the corpo- 
rate depositor he had general charge 
of its business operations and had 
authority to draw checks on its bank 
account for ordinary business pur- 
poses, but not for his personal use. 
It was shown that four checks were 
all drawn by the secretary-treasurer 
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of the corporate depusitor and charged 
to its account and the proceeds thereof 
were appropriated by him for his own 
use. No other officer of either the cor- 
porate depositor or the bank had any 
part in the transaction or any knowl- 
edge of any irregularity therein. It was 
held that the knowledge of the bank 
president of his own fraudulent con- 
duct was imparted to the bank and 
the bank was required to make good 
the loss. State ex rel. Clarke, Super- 
intendent of Banks, v. Ripley Savings 
Bank & Trust Co., 160 S. W. Rep. (2d) 
189. 59 B. L. J. 422. 


§1117. Liability of directors generally. 


The directors of a national bank are 
not trustees of an express trust, with 
respect to the property or funds of the 
bank, but of an implied or resulting 
trust created by the operation of the 
Jaw upon their official relation to the 
bank; and the statute of limitations 
and the doctrine of laches may be in- 
voked in their defense, when sued for 
zx breach of such trust. Such an action 
is maintainable either at law or in 
equity, and a court of equity will fol- 
low the statute of limitations, unless 
unusual or extraordinary circum- 
stances render its application inequi- 
table in a particular case. White v. Fed- 
eral Deposit Insurance Corporation, 
122 Fed. Rep. (2d) 770. 59 B. L. J. 74. 


PAYMENT 


$1216. Payment in general — liability 
of drawee. 

Where a check is paid on a forgery 
of the payee’s indorsement, the drawer 
remains liable to the payee for the 
obligation represented by the check, in 
the absence of written acceptance or 
certification by the bank. No liability 
attaches to the drawee bank in favor 
of the payee. The drawee bank which 
unwittingly pays a check to which the 
payee’s signature is forged is not liable 
to the payee in the absence of accept- 
ance of the check. Miller v. Northern 
Bank, Wis., 300 N. W. Rep. 758. 59 


§1216. Discharge of instrument. 


The payee of a note executed a 
memorandum directing that in case of 
her death the note “shall be considered 
cancelled and no money collected on 
it.’ The memorandum, however, was 
not executed with the furmalities re- 
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quired of a will and therefore was held 
to be ineffective as a forgiveness of 
the debt conditional on the payee’s 
death. Moreover, the evidence was in- 
sufficient to establish a contract be- 
tween the debtor and the decedent 
since the acts claimed by the debtor 
to constitute performance of the con- 
tract were acts of kindness by himself 
and his wife which, in view of the 
friendship of the parties and other cir- 
cumstances, were consistent with a 
non-contractual relation. In re Carys 
Estate, 33 N. Y. Supp. (2d) 2382. 59 
B. L. J. 472. 

Where each of several joint obligees 
is interested in the entire claim, he 
has the power to discharge the entire 
claim either by release or by accord 
and satisfaction, and so a payment or 
other performance of the whole obliga- 
tion to one obligee discharges it. Cober 
- Connolly, Cal., 128 Pac. Rep. (2d) 
19. 59 B. L. J. 931. 
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§1220. Payment to person other than 
holder. 

A note was transferred by the payee 
to the plaintiff bank as collateral for 
a loan about sixty days after execu- 
tion thereof and before maturity. It 
was held that bank was a holder in 
due course, notwithstanding that payee 
accepted a payment on the note on the 
date of maturity without saying any- 
thing about ownership of the note. 
Griffin v. Blackshear Bank, Ga., 19S. E. 
Rep. (2d) 325. 59 B. L. J. 597. 


§1245. Bank’s liability for refusing de- 
positor’s check. 

Where bank’s refusal to pay deposi- 
tor’s checks is not malicious, damages 
recoverable by depositor are limited to 
monetary loss reasonably and fairly 
and in natural course resulting from 
such refusal, and no damages are al- 
lowable for mental pain or suffering, 
such as humiliation and embarrassment 
to depositor in his social relations. 
Valley National Bank v. Witter, Ariz., 
121 iPac. Rep. (2d) 414. 59 B. L. J. 258. 


PLEDGE AND COLLATERAL 


§1284. Sale of collateral. 


Where pledged property’ consists 
merely of stock in a private corpora- 
tion, not readily salable on the open 
market and without a real and definite 
market value fixed by public demand 
and actual sales, but having only a 
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theoretical market value, based on esti- 
mates of the book value of the stock 
and on two or three scattered and 
isolated sales made by stockholders 
before and after the day of sale by the 
pledgee, the mere failure of the pledgee 
to obtain such theoretical and opinion- 
ative market value will not of itself 
establish fraud and conversion. Brukas 
v. Union National Bank & Trust Co. 
of Shenandoah, Pa., 26 Atl. Rep. (2d) 663. 


A promise by a bank, holding col- 
lateral as security for a note, to sell 
the collateral at the request of the 
pledgor, which it was theretofore under 
no obligation to do, would be unen- 
forceable for want of consideration. 
National Bank of Fayette County v. 
Valentich, Pa., 22 Atl. Rep. (2d) 724. 
58 B. L. J. 107. 


An accommodation maker is entitled 
to set up an equitable defense that 
holder of the note could have satis- 
fied the note when it became due by 
selling the collateral as demanded by 
the. accommodation maker and as 
authorized by the note. The equitable 
defense was not abrogated by the 
Negotiable Instruments Law. Citizens 
First National Bank of Frankfort v. 
Parkinson, 35 N. Y. Supp. (2d) 615. 
59 B. L. J. 664. 


PRESENTMENT FOR PAYMENT 
§1327. Proof of presentment. 


Evidence that a person indorsed a 
note on which a certain sum was due 
and that on a certain day he received 
notice of dishonor is not sufficient to 
fix the liability on the indorser where 
there is no proof of demand for pay- 
ment and notice of dishonor being 
given within statutory limit. 
Schefrin v. Giresi, N. J., 23 Atl. Rep. 
(2d) 386. 59 B. L. J. 310. 


PROTEST 
§1340. Certificates of protest as proof. 


Where plaintiff established that 
negotiable instrument was_ protested 
and notice of protest was properly 
served on defendant, who was the in- 
dorser of the negotiable instrument, 
it was held that the mere denial by 
the defendant of receipt of notice was 
insufficient to overcome the notarial 
certificate and the testimony of the 
notary, Allied Mercantile Corporation 


v. Blatt, 29 N. Y. Supp. (2d) 376. 
59 B. L. J. 64. 


RENEWAL AND EXTENSION 


§1347. Renewal and extension. 


Where an accomimodation indorser 
was under legal obligation to pay a 
note, and on maturity thereof indorsed 
a renewal note instead of paying the 
original note, the renewal was sup- 
ported by the consideration of the 
antecedent or pre-existing debt. West- 
ern Savings & Deposit Bank v. Sauer, 
Pa., 22 Atl. Rep. (2d) 727. 59 B. L. J. 110. 


SAFE DEPOSIT COMPANIES 


yifts of contents, see §608. 


§1349. Relation between company and 
customer. 


Where owner of bonds deposited 
them in a bank for safekeeping, and 
there was no agreement as to where 
bonds were to be kept, the mere trans- 
fer of bonds by bank to another bank 
having a larger and better vault did 
not in itself constitute a breach of 
contract, and such transfer was not a 
violation of first bank’s duty to use due 
care in safeguarding bonds. Farmers & 
Merchants Bank of Hanna v. Duke, Ind., 
44 N. E. Rep. (2d) 172. 59 B. L. J. 913. 


§1356. Joint safe deposit boxes. 


The sum of $2,500 was found in a 
sealed envelope in a safe deposit box 
rented jointly by deceased and plain- 
tiff, each of whom had received a key 
to the box. The envelope had written 
on it by the deceased the date ‘3-5-40" 
and further words “for C. W. Bronson 
(plaintiff). Each had access to the 
box. Plaintiff never went to the box 
alone, although the deceased did so. All 
visits to the box other than the sole 
visits of deceased were joint visits. 
Plaintiff sought to establish a gift of 
the funds to her. It was held that the 
facts were insufficient to sustain plain- 
tiff’s claim of a gift of the cash sum. 
The joint custody of the envelope not 
only failed to support the claim of gift 
but negatived it. The inscription on the 
envelope did not refer to a formerly 
completed gift but on the contrary 
was a declaration by deceased merely 
of an intention that the money in the 
envelope should pass to plaintiff upon 
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deceased’s death. In re _ Bashford’s 
Estate, 34 N. Y. Supp. (2d) 678. 59 
B. L. J. 561. 


SAVINGS BANKS 


§1360. By-laws. 


Where a savings bank adopted in 
1857 a by-law providing that deposits 
should not draw interest after expira- 
tion of 20 years from time of last de- 
posit or draft, it was held that the 
charter provision protecting existing 
depositors against changes in regula- 
tions until personal notice did not 
apply to a person who became a de- 
positor in 1864. Wharton v. Pough- 
keepsie Savings Bank et al., 31 N. Y. 


‘Supp. (2d) 311. 59 B. L. J. 71. 


§1361. Contract to make loan. 


The Massachusetts statutes, which 
require applications for loans to be 
approved by the board of investment, 
shield a savings bank against contrac- 
tual obligations not incurred in ac- 
cordance with the statutes, but, in the 
absence of appropriate language, the 
court may not extend their operation 
so as to exempt savings banks from 
liability for deceit or other torts under 
rules of law applicable to persons and 
corporations in general. Schleifer v. 
Worcester North Savings Institution, 
Mass., 37 N. E. Rep. (2d) 255. 59 
B. J. 69. 


§1365. Production of passbook. 


Provisions of savings bank’s by-law 
for entry of deposits in deposit book 
and payments to depositor only on 
presentation of such book were for the 
protection of both bank and depositor, 
but they could waive compliance there- 
with by joint agreement or action. 
Mutual Assurance Co. of City of Nor- 
wich v. Norwich Savings Society, Conn., 
24 Atl. Rep. (2d) 477. 59 B. L. J. 352. 


SIGNATURE 


§1369. Place of signature. 


Where it is manifest on the face of 
an instrument that the maker intended 
to sign at the end of the instrument 
but mistakenly or inadvertently signed 
at another place, the signature will be 
deemed to have been affixed at the end 
of the instrument as required by 
statute. Zimmerman v. Segal, Ky., 155 
S. W. Rep. (2d) 20. 59 B. L. J. 78. 


SIGNATURE OBTAINED BY FRAUD 


§1377. Liability of maker whose signa- 
ture is obtained by fraud. 


One party cannot enforce a contract 
against another whose signature he has 
procured by fraud or fraudulent rep- 
resentations, which induced the signer 
reasonably to believe and understand 
that the instrument was substantialiy 
different from what it really was. 
Boston Five Cents Savings Bank vy. 
Brooks, Mass., 34 N. E. Rep. (2d) 435. 
59 B. L.. J. 173. 


STATUTE OF LIMITATIONS 


§1406. Suspension of statute. 


The maker acknowledged the note in 
a letter sent to the holder of the note. 
The letter, however, contained no im- 
plication of a promise to pay at once 
or on demand nor of a qualifying con- 
dition to be met. The writer specifically 
held in abeyance any commitment as 
to what would be done by way of pay- 
ment. It was held that the letter did 
not remove the bar of the statute of 
limitations. Bassett v. Christensen, 
N. J., 21 Atl. Rep. (2d) 776. 58 B. L. J. 32. 


A partial payment constituting an 
acknowledgment of the debt made by 
one of two joint debtors binds only 
the debtor who makes the payment 
and does not suspend the running of 
the statute in favor of the other 
debtor. Merrimack Loan Co., Inc. v. 
Theodorou, N. H., 22 Atl. Rep. (2d) 
855. 59 B. L. J. 104. 


The rule that application of proceeds 
of pledged securities in partial ex- 
tinguishment of debt for which securi- 
ties were pledged does not constitute 
part payment which will toll or inter- 
rupt the running of the statute of 
limitations does not apply when pledgee 
of the collateral is constituted the 
agent of the pledgor with instructions 
to collect the collateral and pay it on 
the principal obligation. Schiltz  v. 
Wokal, Kan., 121 Pac. Rep. (2d) 240. 
59 B. L. J. 297. 


The acknowledgment of or promise 
to pay a debt, which is required by 
statute in order to take the debt out of 
an applicable statute of limitations 
must be made to the creditor himself 
or to an attorney or agent of the 
creditor acting on behalf of his prin- 
cipal. Peoples Bank & Trust Co. v. 
Tar River Lumber Co., N. C., 19 S. E. 
Rep. (2d) 1388. 59 B. L. J. 458. 
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Payments on a mortgage note by one 
assuming the mortgage and agreeing 
to pay the note on conveyance of the 
mortgaged realty to her, do not inter- 
rupt the running of the statute of 
limitations on the mortgagor’s liability. 
Provident Institution for Savings in 
Town of Boston v. Merrill, Mass., 40 
N. E. Rep. (2d) 280. 59 B. L. J. 497. 


STOCK AND STOCKHOLDERS 


§1418. Stock subscriptions. 


A Mississippi statute providing that 
a note given by a subscriber for stock 
in a corporation shall not be payment 
of any part of capital stock of corpo- 
ration was held applicable to a note 
given to a bank in payment for shares 
of its capital stock which were author- 
ized and issued after the bank was 
organized and became a going con- 
cern. Moreover, it was also held that 
the state statute providing that the 
capital of banks shall be in money, 
commercial paper, bank furniture and 
fixtures, or the necessary bank build- 
ing, did not authorize the bank to ac- 
cept a note in payment for a subscrip- 
tion to its capital stock on the theory 
that a note is commercial paper and 
that the capital of a bank may be in 
such paper. Merchants Bank & Trust 
Co. v. Walker, Miss., 6 So. Rep. (2d) 
107. 59 B. L. J. 358. 


§1422. Method of transfer — by-laws 
affecting transfer. 


At the time of purchase of certain 
stock certificates of plaintiff trust 
company, the stockholder contracted 
with plaintiff that neither stockholder 
nor his executors would transfer shares 
without first offering them for sale to 
plaintiff. The request upon the execu- 
tors was not to be made until after 
payment of one dividend and expira- 
tion of six months from the death of 
the stockholder. The stockholder died 
on August 15, 1937, and his executors 
were appointed on September 21 of 
that year. Plaintiff made a demand 
upon the executors to offer the stock 
for appraisal within 18 months after 
stockholder’s death. The executors 
contend that the option could not be 
exercised by plaintiff later than the 
one-year statutory period after the ex- 
ecutors had given bond for the faith- 
ful performance of their trust. It was 
held that plaintiff was not a creditor 


of the estate, and hence a suit filed 
by plaintiff against executors on July 
27, 1939, for specific performance of 
the restrictions concerning the transfer 
of the stock was not barred by the 
one-year statute of limitations. New 
England Trust Co. v. Spaulding, 38 
N. E. Rep. (2d) 672. 59 B. L.-J. 553. 


§1440. Statutory liability in general of 
stockholders to creditors. 


United States 


The liability of a stockholder in an 
insolvent banking corporation does not 
attach through any relation of prin- 
cipal and agent, but attaches by force 
of statute to one who is a stockholder, 
and it is the status of stockholder that 
fixes the liability. Reconstruction Fi- 
nance Corporation v. Pelts, 123 Fed. 
Rep. (2d) 503. 59 B. L. J. 120. 


§1441. —Status as stockholder in doubt. 


A national bank stockholder cannot 
escape his individual liability for assess- 
ments by rescinding his purchase of 
stock or by refusing to receive a new 
stock certificate when the capital stock 
of the bank is reduced. Federal Reserve 
Act. § 23, 12 U. S. C. A. § 64. Lucking 
v. Delano, Comptroller of Currency, 
129 Fed. Rep. (2d) 281. 59 B. L. J. 853. 


§1456. —Trustees. 


One holding stock in national bank 
as trustee for an infant, keeping stock 
in her own name without showing on 
record that she held as trustee, would 
be held personally liable for an assess- 
ment levied against the stock. Schram 
v. Kaplan, 45 Fed. Supp. 628. 59 
B. J. 925. 


STOPPING PAYMENT 


§1470. Stopping payment of cashier's 
check. 


A cashier’s check is merely a bill of 
exchange, and even though negotiable 
in form, it is not the equivalent of 
money. The drawer bank does in cer- 
tain circumstances have a valid de- 
fense against the holder, and payment 
of the check can be stopped. Payment 
of a eashier’s check could be stopped 
by the purchaser as against one not a 
holder in due course. Deones v. Zeches, 
Minn., 3 N. W. Rep. (2d) 432. 59 
B.. J, 624. 
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§1474. Liability of bank paying stopped 
check. 


Plaintiff, a depositor in defendant 
bank, issued his check against his ac- 
count in defendant bank in the sum of 
$475, but before the check was pre- 
sented to the bank, plaintiff ordered 
the bank not to pay the check. De- 
fendant bank disregarded the order, 
paid the check and deducted the 
amount thereof from plaintiff's ac- 
count. Defendant bank did not file 
any plea of subrogation, counterclaim 
or set-off or recoupment to plaintiff's 
action for damages for failure and re- 
fusal to pay amount of check to de- 
positor on demand. Judgment was 
properly entered for depositor. First 
National Bank of Miami v. Davis, Fla., 
8 So. Rep. (2d) 403. 59 B. L. J. 645. 


TAXATION 


§1495. Taxation of property owned by 
non-resident. 


There is no constitutional rule of 
immunity from taxation of intangibles 
by more than one State. In case of 
shares of stock “jurisdiction to tax” is 
not restricted to the domiciliary State. 
Another State which has extended 
benefits or protection or which can 
demonstrate ‘“‘the practical fact of its 
power” or sovereignty as respects the 
shares may likewise constitutionally 
make its exaction. State Tax Commis- 
sion of Utah v. Aldrich, U. S. 62 Su- 
preme Court Rep. 1008. 59 B. L. J. 501. 


§1504. Taxation of national banks. 


A national bank in Arizona acquired 
a building in the ordinary course of its 
banking operations and, as an incident 
of ownership and possession, leased 
space in the building and collected 
rent therefor. The State Tax Commis- 
sion of Arizona sought to collect a 
sales tax on the rentals received. It 
was held that the State of Arizona did 
not have power to collect a sales tax 
on rentals received by a national bank 
from tenants of offices in building 
owned by the bank, since such bank is 
an instrumentality of the United 
States. The tax does not come within 
the Federal statute authorizing a state 
to tax realty and shares of stock of a 
national bank. O’Neil v. Valley Na- 
tional Bank of Phoenix, Ariz., 121 Pac. 
Rep. (2d) 647. 59 B. L. J. 301. 


§1520. Inheritance tax—Deposits. 


Deceased during his lifetime created 
with his own money certain bank ac- 
counts in the name of himself and sur- 
vivor with right of survivorship. Be- 
fore deceased’s death, survivor created 
bank accounts in name of herself and 
deceased with right of survivorship. 
Under Connecticut law, it was held 
that on deceased’s death the succession 
tax should have been computed by 
first deducting statutory exemption of 
$5,000 from aggregate amounts of ac- 
counts in names of deceased and sur- 
vivor, whether the funds for those 
accounts were contributed by one or 
the other, and by applying the proper 
tax rate to one-half of the remainder. 
McLaughlin v. Cooper’s Estate, Conn., 
24 Atl. Rep. (2d) 502. 59 B. L. J. 442. 


TRADE ACCEPTANCES 
§1549. Negotiability. 

A trade acceptance contained the 
following notation: “The obligation of 
the acceptor hereof arises out of the 
purchase of goods from the drawer, 
maturity being in conformity with the 
original terms of purchase.” It was 
held that the notation did not render 
the trade acceptance non-negotiable. 
State Trading Corporation v. Jordan, 
Pa., 22 Atl. Rep. (2d) 30. 59 B.L. J. 25. 


TRAVELER’S CHECKS 


§1559. Traveler’s checks. 

Where _iopiaintiff agreed to sell 
travelers’ checks issued by defendant 
bank and employee who was in charge 
of plaintiff's office with authority to 
sell the checks, negotiated the checks 
for his personal use, it was held that 
defendant bank was liable to all hold- 
ers of the checks who were innocent 
of the employee’s wrongdoing, and the 
plaintiff was liable to the bank for the 
value of the checks. Transcontinental 
& Western Air, Inc., v. Bank of 
America N. T. & S. A., Cal., 116 Pac. 
Rep. (2d) 791. 59 B. L. J. 42. 


USURY 


§1564. What constitutes usury. 


Where it is made a condition pre- 
cedent to the lending of money that 
land or goods be sold, either by lender 
to borrower at a price exceeding true 
value, or by borrower to lender at a 
price falling short of true value, the 
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transaction is usurious provided such 
disparity in value was known to the 
parties, regardless of whether any- 
thing was said concerning such dis- 
parity. Sulton v. Central Life Insur- 
ance Company of Illinois, Mich. 4 
N. W. Rep. (2d) 713. 59 B. L. J. 763. 


Defendant’s agent advanced $585 for 
repairs on plaintiffs’ home in con- 
sideration of plaintiffs’ execution of 
mechanic’s lien note and deed of trust 
for $605 and interest at 8 per cent 
annually, and at 10 per cent annually 
in the event of any delinquency. The 
note was made payable to the contrac- 
tor who immediately transferred it to 
agent’s principal, the defendant. Plain- 
tiffs had repaid in monthly install- 
ments more than the principal of the 
note. It was held that the evidence 
was sufficient to support an implied 
finding that the true transaction was a 
loan of money by the agent for his 
principal, the defendant, and that the 
making of the note to the contractor 
and the transfer by him to the defend- 
ant was a simulated transaction to 
cover up a usurious interest charge. 
It was further held that the plaintiffs’ 
payments of the monthly installments 
constituted payments on the note; thus 
precluding contention that note was 
not usurious on its face because pay- 
ments went into the sinking fund to 
be later applied on note and because 
no credit was given for payments when 
made, Dulaney v. Jackson, Tex., 162 
S. W. Rep. (2d) 142. 59 B. L. J. 638. 


§1565. —Transactions held not usur- 
ious. 


A note which in the hands of the 
holder is a valid debt may be bought 
or sold as any other chattel at its real 
or supposed value, and the transfer 
of such a note at a discount beyond 
the legal rate of interest is not usur- 
ious, although the holder may indorse 
it, unless the transaction was a mere 
device to evade the statute against 
usury. Valley Mortgage Co. v. Patter- 
son, Ala. 8 So. Rep. (2d) 213. 59 
B. L. J. 692. 


The bona fide sale of one’s credit, by 
a guaranty, or by signing a note for 
another’s accommodation exceeding the 
legal rate of interest is not usurious, 
if the transaction is not connected with 
a loan between the parties. Tchlenoff 
v. Dyner, 36 N. Y. Supp. (2d) 514. 
59 B. L. J. 891. 


§1569. —Commission, bonus, expenses, 
etc. 


A borrower was required by a lender 
licensed under the Small Loan Act to 
pay a premium for fire and theft in- 
surance on an automobile which was 
mortgaged as part security for the 
loan. The borrower received from the 
lender, as part of the loan, a check for 
$6 for the amount of this premium and 
he indorsed this to the broker for an 
insurance company which had issued 
to the lender a master policy of insur- 
ance against fire and theft. It was 
held that the charge made by the 
lender was prohibited by the provision 
in the statute that, with certain excep- 
tions, no expense may be charged, con- 
tracted for, or received by the lender 
in addition to the maximum interest 
specified in the statute. Consequently 
the loan was invalid. Martorano v. 
Capital Finance Corporation, 31 N. Y. 
Supp. (2d) 643. 59 B. L. J. 273. 


§1588. Massachusetts usury statute. 


A buyer of an automobile arranged 
through the seller and a finance com- 
pany, not licensed under the Small 
Loan Act, to purchase an automobile 
for $345. The buyer paid $120 as a 
down payment and executed bearer 
note for $283.20, attached to the con- 
ditional sale agreement. The note and 
conditional sale agreement were as- 
signed to finance company for $225. It 
was held that the discount of $58.20, 
which is to be treated as interest, ex- 
ceeded the 12 per cent per annum per- 
mitted to be charged by persons who 
engage in the business of making loans 
of $300 or less without having obtained 
a license to carry such business from 
the commissioner of banks as provided 
by Massachusetts statutes. Moreover, 
the entire transaction being tainted 
with illegality, the note and conditional 
sale agreement were declared void. 
Bernhardt v. Atlantic Finance Cor- 
poration, Mass., 40 N. FE. Rep. (2d) 713. 
59 B. L. J. 525. 


Waiver of defense of usury. 


The defense of usury is personal and 
may be waived by the borrower. Ac- 
ceptance of a conveyance subject to a 
usurious mortgage constitutes waiver 
of defense of usury. Howard v. Kirk- 
patrick, 30 N. Y.- Supp. (2d) 182. 
(Affirming 30 N. Y. Supp. (2d) 166, 
58 B. L. J. 955.) 59 B. L. J. 225. 
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WILLS 


§1609. Legacies. 


A will provided for a bequest to 
testator’s employee of all of the con- 
tents of a hardware store, and all other 
articles of “personal property” in the 
building except the contents of testa- 
tor’s apartment. It was held that this 
provision would not be construed to 
mean the hardware business so as to 
include accounts receivable and bank 
balance. Equitable Trust Co. v. 
Clavey, Del., 21 Atl. Rep. (2d) 719. 59 
B. L. J. 49. 

In this case testator by his will gave 
residue of his estate to trustees to ac- 
cumulate the net income of one-eighth 
thereof until his minor daughter, his 
only child, should arrive at the age of 
21 years, and then to pay her the ac- 
cumulated income, and thereafter to 
pay the net income to her and after 
her death to her issue until the end of 
twenty years after her death. At that 
time the trust was to terminate and 
the trust fund was to be paid to her 


surviving issue. The will contained a 
clause forfeiting any legacy if the 
legatee contested the will. A guardian 
ad litem was appointed to represent 
her and he contested the will. The 
court upheld the will. It was held that 
the guardian ad litem acted for the 
minor daughter and his action was 
‘conclusive that she contested the will. 
Hence her legacy was forfeited. Since 
the guardian ad litem did not repre- 
sent the possible issue of the minor 
daughter, there was no forfeiture of 
the remainder interests which vested 
in her issue. Old Colony Trust Co. v. 
Wolfman, Mass., 42 N. E. Rep. (2d) 
574. 59 B. L. J. 794. 


§1615. Power of bank to act as cus- 
todian of will. 


A mere custodian of a will is not 
charged with the duty of ascertaining 
the date of death of testator in order 
to probate the will within a reasonable 
time thereafter. Scholen v. Guaranty 
Trust Co. of New York, N. Y., 43 N. E. 
Rep. (2d) 28. 59 B. L. J. 849. 
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